IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40073
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

BRUCE EDWARD MCMAHAN,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(93-CR-104-1)

(Sept enber 8, 1994)
Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.
Per curi ant:

Bruce Edward McMahan entered a conditional guilty plea to
possession with intent to distribute marijuana, in violation of
21 U S C 8§ 841(a)(1). MMbhan appeals his conviction pursuant
to a provision in his plea agreenent which reserved the right to
appellate review of the district court's denial of McMahan's

nmotion to suppress. W affirm

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published



FACTS

According to the Governnent's factual basis, a Texas state
trooper observed McMahan, who was driving a notor honme, commit a
traffic violation, specifically failure to maintain a single
| ane. After pulling the notor honme over, and naki ng several
observations whi ch nmade hi m believe that McMahan m ght be engaged
inillegal activity, the trooper asked McMahan for his consent to
search the vehicle. MMhan consented and the subsequent search
yi el ded 127 pounds of nmarijuana.

McMahan filed a notion to suppress the evidence of the
marijuana. At a hearing on the notion, the trooper testified
t hat when he pulled the vehicle over for the traffic violation,
he approached the passenger's side of the vehicle because the
driver's side had no door. MMahan net the trooper at the door
and the trooper asked McMahan for his driver's license. As
McMahan opened the door, the trooper snelled air freshener.
McMahan had trouble locating his wallet, but finally produced his
driver's license. The trooper observed that McMahan was nervous
and confused. The trooper also noted that McMahan di d not
i medi ately pull over after he had activated his overhead |ights,
but pulled over when the trooper pulled al ongside the vehicle and
noti oned to McMahan. The trooper further testified that he
suspected that McMahan was possibly on drugs or al cohol.

Before the trooper could tell McMahan what he was being
st opped for, McMahan asked the trooper into the vehicle to "get

sone tea." MMhan noved the step down for the trooper to step



in. The trooper noticed another air freshener in the mddle of
the notor honme. Upon exam ning McMahan's driver's |license, the
trooper noticed that although the lIicense indicated that he was
fromFlorida, the license plate on the notor hone was from Sout h
Carolina. The trooper asked McMahan whet her the notor hone was
his, and McMahan responded that it belonged to his cousin in
South Carolina and that he had borrowed it to go to San Antonio
to look for work. The trooper began filling out a warning ticket
for McMahan. The trooper then noticed several tools |lying on the
fl oorboard of the notor hone. He also noticed that, although it
was a hot day and the notor hone was equi pped with an air
conditioner, all the wndows in the vehicle were open. Wen he
asked McMahan why, MMahan responded that it was cheaper to run

t he notor honme without the air conditioner.

The trooper asked McMahan for his consent to search the
vehicle. After McMahan conpleted a witten consent form the
trooper asked McMahan if he would follow himto the nearest
service station. The search ensued and the marijuana was found
hi dden behi nd a panel of the notor hone.

McMahan testified that he was unable to read the consent-to-
search form he signed because he has dyslexia. He further
testified that he was unable to hear the trooper's explanation of
the form because he had a "busted" eardrum He argued, inter
alia, that assum ng he had been stopped for a valid traffic

viol ati on, he should not have been detained after the initial



reason for the stop had been acconplished. He also argued that
he did not voluntarily consent to the search

The district court denied McMahan's notion to suppress,
concl uding that the search was conducted within a reasonable tine
after the stop and that McMahan's consent to the search was
vol unt ary.

STANDARD COF REVI EW

McMahan argues that the district court erred by denying his
nmotion to suppress because his detention exceeded the scope of
the initial traffic stop and because he did not voluntarily
consent to the search. In reviewing a district court's ruling on
a notion to suppress evidence, the evidence nust be viewed in the
light nost favorable to the party that prevail ed bel ow and the
district court's findings of fact are reviewed for clear error.
United States v. Thomas, 12 F.3d 1350, 1366 (5th Cr.), cert.
denied, 114 S. . 2119 (1994). However, the district court's
ultimate ruling on the notion is reviewed de novo. |d.

ANALYSI S

McMahan argues that a routine traffic stopis alimted
seizure and that the justification for the stop ended when he
signed the warning citation. He argues that his continued
detention required a justification separate fromthe initial
traffic stop, and that no such justification existed. |n support
of his argunent, MMahan cites United States v. Guzman, 864 F.2d
1512 (10th G r. 1988), in which the Tenth Crcuit held that an

of ficer conducting a routine traffic stop may request a driver's



license and vehicle registration, run a conputer check, and issue
a citation, but once this has been acconplished, the driver may
not been detained for further questioning unless the officer has
a reasonabl e suspicion of other illegal activity. 1d. at 1519.

In United States v. Shabazz, 993 F.2d 431, 435 (5th G
1993), this Court noted Guzman, but rejected the defendant's
argunent that police officers exceeded the scope of their traffic
stop. 1d. at 437. Distinguishing Guzman, this Court concl uded
that the officers' questioning "did nothing to extend the
duration of the initial, valid seizure." 1d.

In the present case, McMahan acknow edged that the trooper
gave himthe warning formand the consent-to-search form
simul taneously. The trooper testified, and the district court
found, that approximately 15 m nutes el apsed between the tine of
the initial stop and the tinme MMahan signed the consent form
Further, contrary to McMahan's assertion that he was det ai ned,
the trooper testified that McMahan invited himinto the notor
home for tea. Thus, as in Shabazz, McMahan cannot successfully
claimthat the trooper's questioning extended the duration of the
initial traffic stop.

However, even assumi ng that the extended duration of the
initial stop resulted in a Fourth Amendnent violation, the search
in the present case was validated by McMahan's subsequent
consent. See United States v. Kelley, 981 F.2d 1464, 1470 (5th
Cr.), cert. denied, 113 S. C. 2427 (1993). Voluntary consent

can validate a search even when the consent to search is preceded



by a Fourth Anendnent violation. Id. To be valid, the consent
to search nust be free and voluntary. |1d. Wen the consent is
preceded by an earlier Fourth Anmendnent viol ation, the Governnent
has a heavy burden of proving, by a preponderance of the

evi dence, that the consent was voluntary. |Id.

McMahan argues that his consent was not voluntary because he
could not read the consent form he had trouble hearing the
trooper's explanation of its contents, he thought he was signing
only a warning citation, and he believed he had no choi ce about
allowi ng the search. The voluntariness of consent is a question
of fact to be determned fromthe totality of all the
circunstances. Kelley, 981 F.2d at 1470. Wen the judge bases a
finding of consent on oral testinobny at a suppression hearing,
the clearly erroneous standard is particularly strong. Id.

The district court found that "both the trooper and the
defendant testified that the defendant never told the trooper
that he did not understand the consent formor could not read it.
The Court finds, fromthe totality of the circunstances, that the
consent was voluntarily given and the search valid." The district
court's finding was not clearly erroneous.

McMahan argues that because the extended duration of the
traffic stop was illegal, this Court should remand this case for
further findings consistent wwth Brown v. Illinois, 422 U S. 590,
95 S. . 2254, 45 L. Ed. 2d 416 (1975). Under Brown, three
factors nust be exam ned to determ ne whether consent was

"sufficiently an act of free will to purge the primary taint" of



the illegal arrest. Brown, 422 U S at 602 (internal quotations
and citation omtted). They are:

(1) the tenporal proximty of an illegal arrest and consent,

(2) intervening circunstances, and (3) the purpose and flagrancy
of the official msconduct. |[|d. at 601, 603-04.

Assum ng that the detention was illegal and that the Brown
factors apply, the district court's finding that McMahan's
consent was voluntary shoul d neverthel ess be affirnmed. See
Kelley, 981 F.2d at 1471 (applying Brown factors w thout renmand).
First, as noted above, the court found that McMahan gave his
consent approximately 15 mnutes after the stop. Second, the
trooper testified that he advised McMahan that he had the right
to refuse the search. This Court has held that advising a
defendant of his right to refuse to permt a search was a
sufficient intervening occurrence to renove the influence of a
prior Fourth Amendnent violation. See Kelley, 981 F.2d at 1472
(quotations and citation omtted). Third, other than McMahan's
testinony that the trooper was "getting frustrated" and was

"cussing," there is no evidence that the trooper engaged in any
of ficial msconduct in eliciting the consent. The district
court's finding that McMahan voluntarily consented to search is
not clearly erroneous.

The judgnent of the district court is therefore AFFI RVED



