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for the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
HUBERT WAYNE ANDERSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6:93-CR45(1))

(August 30, 1994)
Before JOLLY, DUHE, and STEWART, CGircuit Judges.
PER CURI AM !

A jury convicted Appellant, Hubert Wayne Anderson, of nine
counts of using, or causing another to use, an interstate comrerce
facility in the comnmssion of a nurder for hire. The district
court sentenced Appellant to concurrent |ife terns on each count,
a fine, and the mandatory special assessnents. Appellant alleges
five district court errors: overruling Appellant's notion to

dism ss the indictnent; erroneously charging the jury; overruling

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Appellant's nmotion to suppress; failure to dismss despite
insufficient evidence; and the inposition of a fine despite
Appel l ant's indigent status. We have thoroughly reviewed the
record and considered the briefs and are convinced that the
district court commtted no reversible error.

Appel  ant argues that, because the indictnment charged him
separately under 18 U.S.C. 88 2 and 1958 yet failed to allege the
requisite willful nental state of section 2, it did not give him
noti ce of each elenent of the crine charged and the indictnent is,
t herefore, defective. 18 U S.C. 8 2 is an alternative charge in

any count, whether explicit or inplicit. United States v. Wl ker,

621 F. 2d 163, 166 (5th Cir. 1980) (citing United States v. Bull ock,

451 F.2d 884, 888 (5th Cr. 1971), cert. denied, 450 U S. 1000

(1981). Section 2 does not define a separate crine and its
appearance in the indictnent did not charge Anderson with an
additional crime of which he should have received notice. See
Wl ker, 621 F.2d at 166. Therefore, Appellant received notice that
he was being charged with violating 18 U S.C. 8§ 1958 on nine
separate occasions. The indictnent was not defective.

Next Appel |l ant makes various argunents that the jury charge
was inadequate because it failed to inform the jurors of the
appropriate nmens rea.? The charge, as a whole, correctly stated

the law and clearly instructed the jurors as to the | aw applicable

2 Appellant also argues that Counts 2 through 9 should not have
been submtted to the jury because the governnent failed to pl ace
hi mon notice of the offense charged hi munder 18 U . S.C. 8§ 2. Qur
previ ous di scussi on di sposes of that argunent.

2



to the factual issues before them The governnent did not present
evi dence that Appellant committed the charged viol ati ons of § 1958
under the aiding and abetting theory of 18 U S.C. 8 2, therefore,
the court was not required to discuss any el enents of that theory.

In the district court Appellant noved to suppress evidence
obtained in the warrantless search of his wallet contending that
the search was unnecessary since he was handcuffed and surrounded
by police officers at the tinme. Nothing in the record supports his
contention that he was handcuff ed. When the police entered his
room he was undressed and his clothes were nearby. They were
searched before being returned to him and we do not find that
i nappropriate. In this Court Appellant alleges for the first tine
that the scope of the search was inappropriate. Having forfeited
the alleged error by failing to object on that ground in the
district court, we nmay renedy the error only in the nopst

exceptional case. United States v. Rodriquez, 15 F.3d 408, 414

(5th Gr. 1994). W apply the two part analysis of United States

v. dano, 113 S. . 1770, 1777-79 (1993) to deci de whet her the case
is exceptional. It is not. This search was nade pursuant to
Appellant's arrest at which tine "the police may search the
arrestee's person and 'the area within his imediate control))
construing that phrase to nean the area fromw thin which he m ght
gai n possession of a weapon or destructible evidence.'" United

States v. Johnson, 16 F.3d 69, 71-72 (5th Gr.), on rehearing, 18

F.3d 293 (5th Gr. 1994). No error was conmtted.

Appel | ant makes separate argunents of insufficiency of the



evidence as to each count of the indictnent. In its brief, the
governnment has dism ssed this issue and has referred this Court to
no specific areas of the record to contravene Appellant's argunent
of evidence insufficiency. Despite this, we have carefully
reviewed the record and are convinced that the evidence was
adequate on each count. W nention in particular only the
all egations rel evant to Count 4 whi ch charges that Appell ant caused
State Farm | nsurance Conpany in Bloom ngton, Illinois to mail, on
or about June 29, 1992 docunents to Kenneth Patrick in Bow e
County, Texas with the intent that the nurder of Kenneth Patrick
woul d be conmmitted. Appel l ant argues that there is no evidence
that any docunents were mailed by State Farm from Bl oom ngton,
I[I'linois to Kenneth Patrick. This is incorrect. Gover nnent
Exhibit 2F is a letter dated June 29, 1992 from Jackie Patton,
underwiter in the health departnent of State Farm Mitual
Aut onobi | e I nsurance Conpany in its hone offices in Bloom ngton,
I1linois addressed to Kenneth Patrick i n Wake Vil | age, Texas whi ch,
the record shows, is in Bow e County.

Finally the Appellant contends that it was error to i npose a
fine upon him because he is indigent. A sentencing court is not
prohibited frominposing a fine on an indigent defendant. United

States v. Altamrano, 11 F.3d 52, 53 (5th Gr. 1993). The

gover nnment denonstrated Anderson's earning potential by indicating
that he could earn noney in the federal prison work program
UNI COR. The district court directed that half of Appellant's

earnings in that programgo toward paynent of the fine. W find no



error.

AFF| RMED.



