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FOR THE FI FTH Cl RCU T
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Dl RECTOR, OFFI CE OF WORKERS' COVPENSATI ON PROGRAMS,
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Summary Cal endar

| NGALLS SHI PBUI LDI NG, | NC. ,
Petitioner,
VERSUS
Dl RECTOR, OFFI CE OF WORKERS' COVPENSATI ON PROGRAMS,
UNI TED STATES DEPARTMENT OF LABOR
AARON C?ngAIRLEY,

Respondent s.

Petitions for Review of Orders of
t he Benefits Revi ew Board
(BRB #91- 300)

(January 12, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

In these consolidated petitions for review fromthe Benefits
Review Board ("BRB"), Ingalls Shipbuilding, Inc. ("Ingalls"),
chal | enges the award of attorneys' fees to respondents Wllie C
Biggs and Darrell D. Bullock by two admnistrative |aw judges

("ALJ's") as affirnmed by the BRB. Ingalls also challenges the

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.
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BRB's award of attorneys' fees to respondent Aaron C Fairley.
Concluding that the BRB erred in upholding Biggs's and Bull ock's
fee awards and in calculating Fairley's fee award, we grant review,

vacate, and renand.

| .
A
Wllie Biggs filed a claim for conpensation and nedical
benefits for occupational hearing |loss pursuant to the Longshore
and Harbor Wrkers' Conpensation Act, 33 U S C. 88 901-950
("LHWCA"). Follow ng a hearing, an ALJ awar ded benefits for a 0.3%
bi naural hearing |oss.
Ingalls filed a notion for reconsideration, contending that

because Biggs was a "retiree,"” his binaural hearing | oss had to be
converted to a whole man inpairnent rating under 8§ 8(c)(23) of the

LHWCA, 33 U.S.C. 8 908(c)(23), in accordance wth Ingalls Ship-

building, Inc. v. Director, OACP, 898 F.2d 1088 (5th G r. 1990)

("Ingalls (Fairley)").? The ALJ agreed and found that Biggs had

suffered a 0%i npai rnent of the whole man. The ALJ determ ned t hat

! The question presented in the instant case and in lngalls (Fairley)
was how to treat a clai mant who discovers a work-related hearing |oss after he
has retired. Section 8(c)(13) specifically covers hearing |oss, while
8§ 8(c)(23) is a provision that covers injuries to retirees in general. Under
8§ 8(c)(23), a claimant receives weekly paynents rather than the |unp sum
payment under 8 8(c)(13). Moreover, under § 8(c)(23), the percentage disabil-
ity is deternmined as a percentage of disability to the "whole man" as opposed
to a percentage of hearing loss. lIngalls (Fairley), 898 F.2d at 1091. This
court determned that 8 8(c)(23) applied in cases like Biggs's and Fairley's.
The Suprene Court, however, overruled this holding in Bath Iron Wrks v.
Director, ONCP, 113 S. . 692 (1993). The Suprenme Court's ruling does not
affect the whole man determination in Biggs's and Fairley's cases, as both
rulings were final orders before the Court issued its decision
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he was entitled to no conpensation but awarded future nedical
benefits, if applicable, under 8 7 of the LHACA, 33 U S. C. § 907.

Biggs's attorneys submtted a fee petition requesting
$2,763.75 in fees and expenses; Ingalls filed a witten objection.
The ALJ made an award of $1,900 based upon 19 hours at a rate of
$100 per hour.

Ingal Il s then appeal ed the award to t he BRB, contendi ng that as
t here had not been a successful prosecution of a claim it was not
liable for fees and that the fees awarded were excessive. The BRB,
however, refused to consider Ingalls's objection that it was not
liable for the fees for lack of a successful prosecution, because
Ingalls had raised the argunent for the first tine on appeal.

Moreover, the BRB held that Ingalls had not raised argunents
to the ALJ that the award had to be reduced based upon Biggs's
limted success. The BRB also rejected Ingalls's other specific
obj ections, which the BRB determ ned were properly raised, to the

anmount of the fee award.

B
Darrell Bull ock was awar ded conpensati on by the ALJ based upon
a 0.9% binaural hearing |oss amounting to $484.74. The ALJ
awar ded fees of $2,000. Because Bullock originally had sought
conpensation for a nonaural inpairnment of 5. 6% he appealed to the
BRB. Ingalls cross-appealed the fee award. The BRB consol i dated
the appeal and affirned the ALJ on the nonaural versus binaura

i ssue.



The BRB di sm ssed Ingalls's claimthat the fees were excessive
in light of the benefits obtai ned, because the objection was not
raised to the ALJ. Mreover, the BRB determ ned that Bull ock had
successfully prosecuted his claim

Bul l ock filed a notion for reconsideration in |light of Tanner

V. Ingalls Shipbuilding, Inc., 2 F.3d 143 (5th Cr. 1993). The BRB

nodi fied the prior order and awarded benefits for a 5.6% nonaur al
hearing | oss. The conpensation total ed $440.67. This petition for

review, on the attorneys' fees issue only, followed.

C.

Fairley and Ingalls agreed, after two hearing tests were
conpleted, that he had suffered a 13.78% bi naural hearing | oss.
Ingalls, prior to hearing, began to pay benefits for the 5% whol e
man rating, which was the whol e man conversi on of the 13. 78%/ oss.

The issue at the hearing was whether the loss should be
conpensated as a whole man inpairnent or a binaural hearing |oss.
The ALJ ruled in favor of Fairley and found that the | oss shoul d be
conpensated under 8 8(c)(13)(B) as a binaural hearing | oss.
Payments were nade pursuant to this ruling totaling $5,560.70 in
conpensation and $435.60 in interest.

An appeal was taken to the BRB, which affirnmed the award but
reversed the ALJ's decision to disallowa special assessnent under
8§ 14(e) of the LHWCA, 33 U.S.C. 8 914(e). Ingalls appealed to this
court, which found that benefits should be conpensated under the

applicable whole man rating. The court also affirmed the § 14(e)



assessment. Ingalls (Fairley), 898 F.2d at 1088. The case was

remanded for an entry of a 8 8(c)(23) award and an assessnent of
attorneys' fees, if applicable. The BRB nodified the award to
reflect the finding of a 5% whole man inpairnment and affirned the
fee award.

Fairley's counsel submtted a fee petition to the BRB seeking
$5,664.74 in fees and expenses for work done on behal f of Fairley
in front of the BRB. 1Ingalls filed witten objections. The BRB

awarded the entire fee.

1.

The LHWCA provides for attorneys' fees in two general
situations: first, where benefits are not voluntarily paid by the
enpl oyer to the claimant but are contested in front of an ALJ, see
§ 28(a) of the LHWCA, 33 U S.C 8§ 928(a); and second, where
benefits are voluntarily paid, but the clainmnt successfully
acquires greater benefits in alater proceedi ng, see § 28(b) of the
LHWCA, 33 U.S.C. 8§ 928(b). Biggs and Bullock plainly fall under
the first provision.

Ingalls correctly notes that § 8(a) provides that fees are
warranted follow ng the "successful prosecution” of a claim and
that the fee award nust be "reasonable." Furthernore, the
applicable regulations provide that the ALJ should only approve
fees that are "reasonably commensurate with the necessary work
done" and that <consider "the amount of benefits awarded."

20 CF.R 8§ 702.132. This court has also held that fee awards



pursuant to the LHWCA nmust be tailored to the success obtained.

Ingalls Shipbuilding, Inc. v. Director, OAXCP ("Ingalls (Baker)"),

991 F.2d 163, 166 n.14 (citing Farrar v. Hobby, 113 S. . 566

(1992); Hensley v. Eckerhart, 461 U S. 424 (1983); George Hynan

Constr. Co. v. Brooks, 963 F.2d 1532 (D.C. Cr. 1992))

Cenerally, the BRB will set aside fee awards only if the
chal | engi ng party shows that the award is arbitrary, capricious, an
abuse of discretion, or not in accordance with |aw See, e.q.,

Muscella v. Sun Shipbuilding & Dry Dock Co., 12 BRBS 272 (1980).

This court exercises a very limted review over decisions of the
BRB. W exam ne only whether the BRB "correctly concluded that the
ALJ' s order was supported by substantial evidence on the record as

a whole and is in accordance with law." |Ingalls (Baker), 991 F. 2d

at 165 (quoting Avondale Indus. v. Director, OANCP, 977 F.2d 186

189 (5th Gr. 1992)). W note, however, that the resolution of the
i ssues of "successful prosecution" in the case of Biggs, and
"reasonabl eness” in the cases of Biggs and Bullock, involves a
gquestion of |aw

In these instances, the BRB concluded that Ingalls could not
pursue the argunent that the attorneys' fees were not supported by
the awards in the cases because Ingalls had not raised the
objection in front of the ALJ. Wile we agree with Ingalls that
the ALJ and the BRB are bound to follow the dictates of the LHACA
and the reqgulations, we are unable to find any support for the
argunent that the BRB nust independently reviewthe reasonabl eness

of a fee award in a case in which there was no settl enent and where



the enployer failed to object to the award bel ow.
The BRB consistently has held that enpl oyers wai ve objections

not nade in front of the ALJ. See, e.q., dophus v. Anpbco Prod.

Co., 21 BRBS 261, 265-66 (1988). This court has also refused to
consider argunents in an LHWCA situation that were not raised in

the adm ni strative proceedings. See Ingalls Shipbuilding, Inc. v.

Director, ONCP, 976 F.2d 934, 938 (5th Cr. 1992). See also

Ingalls (Fairley), 898 F.2d at 1096 (refusing to address, for the

first tinme on appeal, whether attorneys' fees were due based upon

a theory not addressed by the BRB or the ALJ); cf. Texas v. United

States, 866 F.2d 1546, 1561 (5th G r. 1989) (refusing to consider
an i ssue on appeal that the parties did not raise in front of the
| CC).

Therefore, despite the apparent dubious nature of these fee
awards, we will not address the issue of whether they have been
properly tailored to the success achieved by the clainmants.
Moreover, we also wll not address whether Biggs successfully
prosecuted a claimas required by 8§ 28(a).

The BRB di d address the issue of whether Bullock had success-
fully prosecuted his claim The BRB recognized that the ALJ
awar ded Bul | ock permanent partial disability conpensation, nedi cal
benefits, an assessnent pursuant to 8 14(e), and interest. Wile
we recogni ze that the anmount of conpensation was barely a quarter
of the amount of attorneys' fees in this case, there is no doubt
that there was at | east sone degree of success on Bullock's part.

Ingalls separately argued to the BRB that the fee was "excessive"



inlight of that relative success. See, e.q., Farrar, 113 S. C

at 574. As noted above, Ingalls failed to argue this point to the
ALJ.

Next we address Ingalls's specific objections. |t argues that
the fee petitions should have been rejected because they cont ai ned
an "addendun? reflecting unit or increnental billing. The record
indicates that this is the first time that Ingalls raises this
objection, so we will not address it.

Ingalls also objects to specific tine anounts attributed to
certain legal tasks, which they contend constitutes "m ninmm
billing." Ingalls correctly notes that we have specifically

di sapproved this type of billing nethod. See Ingalls Shipbuilding,

Inc. v. Director, OANP, No. 89-4459 (5th Gr. July 25, 1990)

(unpublished). The claimants now argue that the BRB has explicitly

declined to follow the holding of this case. See Snowden V.

Ingall's Shipbuilding, Inc., 25 BRBS 245 (1991).

We agree that fee determnation is within the discretion of
the ALJ and the BRB, but the exercise of that discretion cannot
contravene circuit precedent. W acknow edge that the regul ati ons
mandate that fee petitions submt tinme in one-quarter-hour
segnents. See 20 CF. R § 802.203(d)(3). W refuse, however, to
interpret this provisionto nean that attorneys may conplete a task
in one-eighth of an hour and then round their tinme up to one-
quarter of an hour. Because claimants essentially acknow edge
i nproper mninmum increnental billing, we nust remand these two

cases for a recal cul ation of the award.



As to Ingalls's other objections for tine spent on specific
tasks, we are unable to find that the BRB erred in affirmng the
ALJ's determ nati ons. Wiile Ingalls may be correct that the
attorneys in these cases nerely filed "fornt pleadings, it isupto
the ALJ to evaluate the tinme submtted by attorneys and to neke
credibility choices. It certainly would be troubling if attorneys
are allowed repeatedly to recoup fixed tine "expenses," but we are
unwi lling to reverse the determnations of the ALJ in this case
because of our deferential standard of review ? Thus, we vacate
the awards made in the Biggs and Bull ock cases and remand for a

recal cul ation of the fees without quarter-hour m ninmumbilling.

L1l

Fairley's case differs slightly from Biggs's and Bul |l ock's:
Ingal | s appeal s fees awarded by the BRB to Fairley's attorneys for
work done solely at the BRB |evel. The BRB rejected Ingalls's
challenge that the fees were excessive in light of the success
obtained in front of the BRB. The BRB noted that additional
damages, though slight, were awarded and that the ruling that
claimant had a right to a 8 14(e) penalty established a precedent
for the disposal of other cases involving 8§ 14(e) issues. lIngalls
now argues that the BRB erred in considering anything other than
t he anobunt of additional noney awarded to Fairley by the BRB

Ingalls clains that 8 28(b), which provides for attorneys

2 W note that the ALJ did reduce the fee award fromthe earlier
requests in both cases after Ingalls filed certain witten objections.
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fees "based solely upon the difference between the anmount awarded
and the anmount tendered or paid . . . in addition to the anount of
conpensation” in sone situations, controls here. W conclude that
this case is not strictly controlled by this provision, however.

Section 28(b) applies where an enpl oyer has tendered paynent
W thout an award pursuant to 8 14(a) or 8§ 14(b) and where a
subsequent controversy arises over an anount of additional
conpensation. Such a controversy first nust be presented to the
deputy conm ssioner or the BRB, which nust recomend a di sposition
to the controversy. The enployer may refuse to accept the
recommendati on and shall then pay the anmount to which it believes
the enployee is entitled. The statute then indicates:

| f the enpl oyee refuses to accept such paynent or tender

of conpensation, and thereafter utilizes the services of

an attorney at law, and if the conpensation thereafter

awarded is greater than the anount paid or tendered by

the enployer or carrier, a reasonable attorney's fee

based solely upon the difference between the anount

awar ded and t he anobunt tendered or paid shall be awarded

in addition to the anount of conpensati on.

33 U S.C. § 928(b).

This is sinply not the situation in Fairley's case. The
enpl oyer paid conpensation that the enployee accepted. The nain
controversy centered on whet her conpensati on actual |y was due under
8§ 28(c)(13) rather than 8 28(c)(23). An ALJ ruled that benefits
were to be awarded pursuant to 8 28(c)(13). The BRB affirmed this
ruling and assessed a 8§ 14(e) penalty. W reversed on the
8§ 28(c)(23) issue and remanded. After the BRB i ssued a deci sion on
remand, it awarded attorneys' fees for work done by Fairley's

attorneys in front of the BRB. It is this award that is the
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subj ect of the petition for review.

Because 8§ 28(b) is not controlling in this case, we |ook to
Hensl ey and Farrar to evaluate Ingalls's clains. As we previously
noted, attorneys' fees awards nust be tailored to the anobunt of

success obt ai ned. Ingalls (Baker), 991 F.2d at 163.

Fairley's success at the BRB |l evel entailed the "successful™
defense of the appeal on the 8 28(c)(13) issue (which was eventu-
ally overturned by this court), the reversal of the ALJ's deci sion
on the applicability of the 8 14(e) penalty resulting in a net
financial gain of $45.41, and the affirnmance of the fee award from
the ALJ. The BRB, over a dissent, awarded a total of $5,664.75 to
Fairley's attorneys for their work before the BRB

The Suprene Court has held that "'the nost critical factor' in
determ ning the reasonableness of a fee award 'is the degree of

success obt ai ned. Farrar, 113 S. C. at 574 (quoting Hensl ey,
461 U.S. at 436). In addition, "if a plaintiff has achieved only
partial or Ilimted success, the product of hours reasonably
expended on the litigation as a whole tinmes a reasonable hourly
rate may be an excessive anmount." Hensley, 461 U S. at 436.

The BRB acknow edged that Fairley's recovery was very slight
inthis case, anpbunting only to the $45. 41 gained fromthe penalty
assessnent, and the BRB appeared to agree that the award woul d not
support a large fee. The BRB, however, based its huge fee award
upon t he precedential effect of this case, specifically noting that

the 8 14(e) precedent set in Fairley's case extended to countl ess

ot her cases. This was not a class action |l awsuit, however; the
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fact that a case has precedential effect does not have an i npact on
that particular claimant's success in the case.

Here, the BRB' s fee award exceeds the financial gain to the
claimant by alnost 125 tines.® To the extent that the BRB relied

upon the precedential nature of the case in its Hensley/Farrar

inquiry, its determ nation cannot stand. W therefore remand to
the BRB for a further evaluation of the fee award in |ight of the
princi pl es announced in this opinion.

The petitions for review are GRANTED, and these matters are
VACATED and REMANDED for further proceedings consistent with this

opi ni on.

3 W are not holding, as a matter of law, that the BRB may only consi der
financial gain to the clainmant in these cases, but the financial award in this
case is the only nmeasurabl e success this claimant achi eved.
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