IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40056

ALEX MOORE and M NETTE MOORE,
Pl ai ntiffs-Appell ees,
ALEX MOORE,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus

COVMODCORE CRUI SE LI NE LIM TED and
PLAYERS WORLD TRAVEL,

Def endant s,
COVMODORE CRUI SE LI NE LI M TED,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court for
the Eastern District of Texas
(1:93-CV-104)

(April 24, 1995)

Before POLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit
Judges.

PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Comodore Cruise Line Limted ("Conmopdore") appeals the
district court's judgnent in favor of plaintiff Al ex More in
this maritine slip and fall case. W affirm

BACKGROUND

Sixty-six year old Alex More fell and was severely injured
on board a vessel owned by Commopdore. Mdore and his w fe boarded
the vessel for a cruise on Novenber 17, 1991. After boardi ng and
while the vessel was still at dock, the Mores were served | unch
in the Harbor Gill restaurant, a dining roomadjacent to the
pronenade deck at the stern of the vessel. After lunch, the
Moores exited the grill and toured the pronenade deck. Wen they
attenpted to reenter the interior of the vessel, M. More fell.

DI SCUSSI ON

The parties dispute which door, of three doors entering the
interior of the ship fromthe pronenade deck, Mdore attenpted to
use in reentering the ship. More clains that he used the door
| eadi ng back into the Harbor Gill, close to the centerline of
the ship. That door has a carpet-covered ranp conceal ed on the
inside of a two to four-inch doorsill. Moore convinced the
district court that his fall was caused by the unantici pated
angl e of the ranp encountered after stepping over the doorsill.
Comodore clainms that Moore attenpted to reenter through a door
on the port side of the ship which had no ranp and had a doorsil
of only 3/4 inch.

The district court's conclusion that More attenpted to

reenter through the center door was not clearly erroneous. See



Fed. R Cv. P. 52(a); Wiite v. ARCO Polyners, Inc., 720 F.2d

1391, 1395 (5th Gr. 1983). Moore's wife was the only w tness
testifying as to the location of the fall.? Ms. Moore
acconpani ed Moore and held himby his armwhile the couple was
aboard the ship. She testified that she and More attenpted to
enter through a sliding glass door with a high doorsill and a
ranp on the other side. She says that the doorway had a warning
sign. Only the center door had these characteristics. Ms.
Moore al so testified that the door was near a kitchen area. This
testi nony supports the conclusion that the door used by the
Moores | ed back into the Harbor Gill. Ms. More testified that
they were not reentering the Harbor Gill at the tinme of the
accident. This statenent is not necessarily inconsistent with
her other testinony, because she may have neant that they did not
intend to return to the Harbor Gill even though they w shed to
use the Harbor Gill doorway to reenter the ship. O, she may
sinply have been m staken about what area of the ship she and
Moore woul d have entered if they had made it through the doorway.
Fact finders are often called upon to resolve what nay seemto be
i nconsi stencies in the testinony of witnesses. The finding here
was nei t her unreasonable nor clear error.

The district court properly concluded that More's fall was

caused by the doorsill/ranp conbinati on and that Commbdore

! Moore had suffered a major stroke several years before
this injury. The stroke left Mbore unable to read or wite. At
the time of trial, he was unable to conmuni cate answers to sinple
guesti ons.



negligently allowed the dangerous situation to exist and
negligently failed to provide sufficient warning. A shi powner
owes to passengers the duty of exercising " reasonabl e care under

the circunstances of each case.'”" Smth v. Southern GQulf WMarine

Co. No. 2, Inc., 791 F.2d 416, 421 (5th Cr. 1986) (quoting

Kernerac v. Conpagni e Generale Transatl antique, 79 S.C. 406, 410

(1959)). \Wiere the circunstances surrounding maritine travel are
different than those encountered in daily life, added precautions
or a high degree of care is what reason requires. 1d. at 421

(citing Rainey v. Paquet Cruises, Inc., 709 F.2d 169, 171-72 (2d

Cir. 1983)).

The district court found that the high doorsill wth a ranmp
on the other side was an occurrence peculiar to travel at sea.
That finding was not clearly erroneous. See Fed. R Cv. P
52(a); Wiite, 720 F.2d at 1395. Expert witnesses for the
plaintiff and the defense testified that the high threshold is
necessary to separate wet decks fromcarpeted interiors to keep
wat er out of the dry areas of a vessel. Moore's expert w tness
testified that such high doorway thresholds do not exist in
everyday life on | and.

Nor did the district court err in finding that Comodore
failed to exercise the high duty of care required of it under al
of the circunstances. Commobdore all owed a dangerous passageway
to exist on its vessel and failed to warn of the danger. The
center doorway was dangerous in that an inclined ranp was

attached to and unlikely to be visible behind a high doorsill.



The presence of the ranp was obscured, because it was covered by
carpet matching the carpet covering the surrounding flat deck.
The door did include a warning sign on the pronenade side. But
"Watch Your Step" only called attention to the high step
presented by the doorway. It did not warn of the ranp on the
other side. The ranp had no features which would warn passengers
of its existence. Commpbdore could have placed red stripes on the
ranp or covered the ranp in a different color carpet, but failed
to do so.

Comodor e had actual or constructive know edge of the
dangerous condition. The question to be asked regarding notice
i s whet her Conmopdore shoul d have known of the dangerous
condition. Smth, 791 F.2d at 422. Commodore nust have been
aware of the structure of the doorsill and ranp found on its
vessel. It should have known of the danger that the doorway
structure created for passengers on its cruise ship, many of whom
it knew would be elderly. Commodore failed to act with
sufficient care given the circunstances of which it should have
been aware.

In his cross-appeal, More asserts that the trial court
erred in failing to award danmages for past nedical expenses. The
district judge rejected those damages, either by deliberate
deci sion or by oversight. No notion to reconsider was nmade by
Moore. At this stage we cannot award the total, or any
particul ar part, of the clained nedical expenses.

AFFI RVED.



