IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40055

Summary Cal endar

ZACHARY L. KNI GHTEN
Pl ai ntiff-Appellant,
V.
JAMES A. COLLINS, Director,
Texas Dept. of Crimnal Justice,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(93-CV-492)

(July 22, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.
PER CURI AM *

Appel  ant Zachary L. Knighten ("Knighten"), an inmate at the
Texas Departnment of Crimnal Justice ("TDCJ"), appeals fromthe
di sm ssal of his conplaint under 42 U S.C. 8§ 1983 agai nst certain
TDCJ officials and nedi cal personnel at the TDCJ M chael Unit

where Knighten is incarcerated. Finding no error wwth the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



district court's disposition of the case, we affirmits judgnent.
| . Background

Proceeding pro se and in forma pauperis ("IFP"), Knighten

filed his civil rights conplaint, followd by an anended
conpl ai nt, against then TDCJ Director Janes A Collins and
several other officials and nedi cal personnel for their alleged
negl ect and m shandling of his nedical needs. The conpl aint was
referred to the nmagistrate judge who conducted a Spears! hearing
to flesh out its factual bases.

At the Spears hearing, Knighten testified, as did Dr. Ford,
the TDCJ physician who expl ai ned certain passages fromthe TDCJ
medi cal records on Knighten. Knighten's testinony )) which
consisted chiefly of his assent to the magi strate judge's
restatenent of the facts alleged in his conplaint )) established
the followi ng. Knighten sustained a gunshot wound to his | ower
right leg before his incarceration. The injury resulted in a
broken leg requiring Knighten to wear a cast on his | ower right
|l eg from August 1992 until May 1993. Knighten arrived at the
M chael Unit in Novenber 1992. While using crutches or a cane,
Kni ghten slipped and fell twice on the wet and slippery sidewal ks
and wal kways. The first fall occurred in Decenber 1992 and the
second on the night of May 5, 1993, in a dayroom combde area

with a wet floor. Oficer Asberry? observed the fall and,

Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).

W& use the spelling of nanes as found in Knighten's anended
conpl aint for purposes of this opinion.
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according to Knighten, could have caught him before he hit the
floor. Asberry escorted Knighten to Sergeant Atcinson's office.
At ci nson asked Knighten if he needed to go to the infirmary, but
Kni ghten declined the offer because, although he was hurting,
Kni ghten believed he would be all right. Later that night,

Kni ght en experienced back pain and a "poppi ng" sensati on.
According to Knighten, the fall caused himto have a 45-degree
stoop to his posture.

Nur se Brown exam ned Knighten and indicated to himthat his
back appeared tense, thus requiring an exam nation by a
physi cian. An appointnent with Dr. Raseberry was schedul ed for
May 28, 1993, but it was cancelled due to the physician's
illness, as were two ot her appointnents with this doctor.

Kni ghten testified that he was not exam ned by a doctor
concerning his back until Cctober 8, 1993, although he received
pain nmedication for his leg pain during this period. Dr. Ford
was the exam ni ng physician at the October 8 appointnent. He
ordered x-rays which reveal ed no abnormality.

Kni ghten all eged that Nurse Warren took away hi s wal ki ng
cane on July 16, 1993, when Knighten applied for extension of his
cane pass. She did this wthout a physical exam nation and
before m dnight on July 16, the official expiration tinme of his
pass. Knighten was wi thout a cane pass for four days until the
pass was renewed for an additional ninety days.

Kni ghten told the nagistrate judge that, after arriving at

the M chael Unit and observing the problemw th wet, slippery



floors, he wote the Cassification Board and Warden Jimy Al ford
requesting tenporary renoval to a place where he coul d maneuver
nmore easily. He was infornmed that his was a nedical problem
whi ch should be raised with the unit's nedical departnent.

The nedi cal departnent advised himto obtain a certain pass
permtting himto shower in the infirmary, which was not issued
until after his first fall. Knighten clains he saw no

i nprovenent in the infirmary conditions fromthe regular
facilities because the infirmary was al so unequi pped for

handi capped i nmates and the floors were just as slippery when
wet .

Kni ghten sued Collins as the official in charge of the
entire prison system who was thus responsible for the safety and
care of all inmates. Warden Alford was sued for his failure to
fix the water and wal kway problens, in light of his
responsibility of overseeing the Mchael Unit. The Mchael Unit
medi cal departnment and Medical Adm nistrator M Wodruff were
sued by Kni ghten because of the failure to provide facilities for
Kni ghten's handi cap and the failure to provide the needed nedical
care after his fall. Dr. Raseberry was sued for his failure to
provi de the necessary nedical care. Knighten sued Warren for
i nproperly taking his cane. Sergeant Atcinson was sued for not
follow ng procedures after Knighten's fall on May 5, 1993,
because he failed to wite an accident report, to insist that
Knighten go to the infirmary, and to take action about the wet

fl oor after the fact.



The magi strate judge dism ssed, with prejudice, the
conplaint as frivol ous, concluding that the facts alleged no nore
t han negligence, disagreenent with nedical treatnent, and
violation of TDCJ rules. Knighten filed this appeal directly
fromthat judgnent.?3

1. Analysis

A Al | eged Procedural Errors in the Magistrate Judge's
Orders

Kni ghten rai ses two i ssues concerning the propriety of the
magi strate judge's orders. First, he argues that the order of
dismssal failed to nention the Mchael Unit's nedical departnent
listed by Knighten as one of the defendants; therefore, he
concl udes, his conplaint against this defendant is still pending.
A review of the magistrate judge's order and final judgnment
i ndi cates that the conplaint was dism ssed as to all parties and
consequently that this argunent has no nerit.

Kni ghten al so argues that the nagistrate judge erred by not
allowing himto anend his conplaint wwth his August 2, 1993,
anended conplaint. Federal Rule of Gvil Procedure 15(a)
provides that "[a] party may anmend the party's pleading once as a
matter of course at any tinme before a responsive pleading is

served . . . ." Fed. R Cv. P. 15(a). Knighten's notion to

3 After the testinony was conpleted at the hearing, the
magi strate judge infornmed Knighten of his option to sign a
consent formto authorize the magi strate judge to conduct al
further proceedings in the case. Both Knighten and counsel for
t he defendants executed the consent forns, which are contained in
the record, agreeing that the magi strate judge could enter any
order and that any appeal would be to this court.
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anend his conplaint was filed before the district court referred
the case to the magi strate judge, and there is no indication that
the magi strate judge did not utilize the anmended conpl ai nt whi ch
had been filed as a result of the application of Rule 15(a).

Kni ghten nmay be confused about the nmagi strate judge's orders
signed Qctober 7 and 26, 1993, respectively. 1In the Cctober 7
order, the magistrate judge construed a letter from Kni ghten
recei ved by the court on Cctober 1, 1993, as a notion to
suppl enent his conplaint by adding a retaliation claimto his
suit. She denied the notion w thout prejudice to Knighten's
right to file such a claimas a separate conplaint. |n response,
Knighten filed an "affidavit" in which he stated he was not
trying to add a retaliation claim but that he wanted to anmend
his conplaint. In her order of October 26, 1993, the magistrate
j udge denied his notion to anend because Knighten failed to
attach a copy of the second anended conplaint. The order
explained to Knighten that he could file another notion with the
appropriate attachnents. The record does not include subsequent
nmotions filed by Knighten, nor did Knighten orally nove to anmend
his conplaint at the Spears hearing. Therefore, we do not find
that the magistrate erred with respect to these rulings.

B. Di smi ssal under 8§ 1915(d)

An | FP conplaint may be dism ssed as frivolous if it |acks

an arguable basis in law or fact. Denton v. Hernandez, 112 S. C

1728, 1733 (1992). This Court reviews the dismssal for abuse of

discretion. |1d. at 1734. Substantively, Knighten alleges three



different instances of constitutional deprivation.
1. Ei ght h Anrendnent cl ai ns

Kni ghten contends that his alleged facts rai sed several
constitutional violations as to his nedical care and the unsafe
conditions fromthe slippery, wet wal kways. "The Eighth
Amendnent prohibits punishnment that is unnecessary and wanton
infliction of pain. Deliberate indifference to serious nedical
needs of prisoners constitutes the unnecessary and want on
infliction of pain and states a cause of action under 42 U S.C 8§

1983." Walker v. Butler, 967 F.2d 176, 178 (5th Gr. 1992)

(citation omtted). The deliberate indifference standard al so
applies to other types of conditions-of-confinenent clains, such

as unsafe wal kways. See WIlson v. Seiter, 501 U S. 294, 303-04

(1991).

[A] prison official cannot be found |iable
under the Eighth Arendnent for denying an

i nmat e humane condi tions of confinenment

unl ess the official knows of and di sregards
an excessive risk to inmate health or safety;
the official nmust both be aware of facts from
whi ch the inference could be drawn . . . and
he must al so draw t he inference.

Farner v. Brennan, 62 U S L.W 4446 (U. S. June 6, 1994) (to be

reported at 114 S. C. 1970).

Kni ghten argues that the nedical care he received violated
his constitutional rights because (i) he was not exam ned by a
physi ci an regarding his back injury until five nonths after the
injury, although he concedes that he was seen by nedi cal
personnel during this period, (ii) the nmedical defendants failed
to send himto a specialist, (iii) he was denied effective
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treatnment for his back, and (iv) they ignored his conplaints of
pain and his stooped posture. The nedical records confirm

Kni ghten's concessi on of having received nedical treatnent, with
supervi sion by physicians, from May through Cctober, 1993.

Kni ghten's facts do not rise to the |evel of deliberate

i ndi fference because, at nost, the facts indicate negligence or
medi cal mal practice, which are insufficient to state an Ei ghth

Amendnent cl aim See Estelle v. Ganble, 429 U. S. 97, 105-06

(1976); Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr. 1991).
2. Failure to follow TDCJ regul ati ons
Kni ghten argues that Sergeant Atcinson violated his
constitutional rights in failing to follow TDC) safety procedures
by not ordering Knighten to the infirmary, by not filing an
accident report, and by not attending to the hazardous, wet
flooring after the fact. Violations of TDCJ regul ati ons, w thout

nore, do not state a constitutional violation. See Her nandez v.

Estelle, 788 F.2d 1154, 1158 (5th Gr. 1986). Moreover,
Atcinson's failure to act anobunts to no nore than negligence.

See Jackson v. Cain, 864 F.2d 1235, 1246 (5th Cr. 1989).

Kni ghten contends that the nagistrate judge' s order of
dism ssal failed to address his claimconcerning the unsafe
conditions of his confinenent. He argues that he has stated a
constitutional violation by alleging that the floors are very
slippery when wet, that he has fallen tw ce, and that nothing has
been done about this hazard. 1In his brief, Knighten relies upon

a TDCJ manual adopting state and federal safety regulations as



requi renents for every TDCJ facility. As previously stated, the
violation of prison regulations, wthout nore, does not give rise

to acivil rights claim See Hernandez, 788 F.2d at 1158.

Mor eover, Knighten attached to his original conplaint copies of
his grievance and its appeal concerning the slippery, wet
flooring. The warden's decision denying the grievance indicated
that unit officials were aware of the water problem that
corrective nmeasures were schedul ed, and that interimmeasures had
been i npl enented to prevent harm As such, the failure of unit
officials to fix the water problem anounts to no nore than

negl i gence. See Jackson, 864 F.2d at 1246.

3. Cl ai ns8 under the Rehabilitation Act

To the extent that Knighten argues that the failure of TDCJ]
officials to provide adequate facilities for handi capped i nmates
at the Mchael Unit violates the Rehabilitation Act, 29 U S C
8§ 794, his argunent is msplaced. Knighten's alleged disability
consisted of wearing a tenporary |leg cast and using crutches or a
cane due to a broken leg froma gunshot wound inflicted before
his incarceration. Even assum ng that the Rehabilitation Act
applies and that he properly raised this federal statutory claim
Kni ghten is not considered handi capped under the Act. See De la

Torres v. Bolger, 781 F.2d 1134, 1137-38 (5th G r. 1986) (givVing

overview of caselaw interpreting the definitions of "handi capped
i ndividual" and "inpairnment" under 29 U S.C. 8§ 706(7)).
Kni ghten's clains therefore |ack an arguable basis in | aw

See Neitzke v. Wllians, 490 U S. 319, 327 1989). For the above-




stated reasons, the magistrate judge did not abuse her discretion

in dismssing the conplaint as frivolous. See Denton, 112 S.C

at 1734.
[, Concl usi on

For the foregoing reasons, we AFFIRM the di sm ssal of

Kni ghten's § 1983 suit.
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