IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40040
Summary Cal endar

EDDIE L. SM TH,
Pl ai ntiff-Appellant,
VERSUS
TARKI NGTON | NDEPENDENT SCHOOL DI STRI CT,

Def endant
Third-Party-Plaintiff-

Appel | ee,

THE CENTRAL EDUCATI ON AGENCY
and
THE COWM SSI ONER OF EDUCATI ON, LI ONEL R MENO
In Hs Oficial Capacity,

Third Party
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1 92-Cv 20)

(July 11, 1994)
Bef ore GARWOOD, SM TH, and BARKSDALE, Circuit Judges.
PER CURI AM *

Eddie Smth brought suit against the |ocal school district

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determn ned
that this opinion should not be published.



and state education agency and its conm ssioner, alleging various
constitutional and statutory theories based upon his contention
that, as a |earning-disabled student, he was not afforded the
rights to which he was entitled. The district court denied re-
lief. Perceiving no reversible error, we affirmessentially for
the reasons set forth in the district court's conprehensive Meno-
randum and Order entered COctober 28, 1993.

Smth argues that the district court erred in holding that
the school district is not a "person" under 42 U S.C. § 1983. W
agr ee. Famlias Unidas v. Briscoe, 619 F.2d 391, 403 (5th Cr.

1980) . This error is not dispositive of the appeal, however
As the district court noted, 8 1983 cannot be used as a vehicle
to enforce a violation of statutes such as those at issue here.

See Marvin H v. Austin Indep. Sch. Dist., 714 F.2d 1348 (5th

Cr. 1983). Accord Barnett v. Fairfax County Sch. Bd., 721 F.

Supp. 755 (E.D. Va. 1989), aff'd, 927 F.2d 146 (4th Gr.), cert.
denied, 112 S. C. 175 (1991).

Smth contends that the district court erred in determning
that the district properly evaluated himas required by the | DEA
20 U S.C § 1412 The record reflects, however, that Smth
received extensive prelimnary testing in 1987, followed by a
conpr ehensi ve assessnent that included the Slossen Intelligence
Test, the Test of Nonverbal Intelligence, the Wodcock Johnson
Tests of Achi evenent, and the Brigance Conprehensive |Inventory of
Basic Skills. The testing team then nmade recommendati ons that

were reviewed by the Adm ssion, Review and Dismissal Commttee



which agreed to a psychol ogi cal assessnent and additional test-
ing, including the Wechsler Intelligence Scale for Children Re-
vi sed, the Peabody I ndividual Achievenent Test, the Bender Visual
Mot or Gestalt Test, the Peabody Picture Vocabulary Test. The
district also conducted a speech and | anguage assessnent and an
occupational therapy assessnent. Smth has not shown that this
ext ensi ve assessnent was i nadequat e.

Finally, Smth argues that the district court erred in deny-
ing himthe right to pursue noney damages once he had left the
district's school and enrolled in a private school. Under this

court's precedent in Marvin H and Carter v. O leans Parish Pub.

Sch., 725 F.2d 261 (5th Cr. 1984), no damages are recoverable
unless the plaintiff can show that he was conpletely excluded
from prograns or refused reasonabl e accommobdati on of his handi-
cap, and that he was intentionally discrimnated against, in or-
der to recover damages. Smth has nmade no such show ng.

In sunmary, the district court properly concluded that Smth
was properly accorded his constitutional and statutory rights.
In fact, the record reflects extraordinary efforts to deal wth

Smth's | earning deficiencies. The judgnent is AFFI RVED



