IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40036
Conf er ence Cal endar

GLENN STEWART STITT,
Pl ai ntiff-Appellant,
vVer sus
J. COCKRELL, Warden, ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:93-CV-390
 (July 21, 1994)
Before PCOLI TZ, Chief Judge, and JOLLY and DAVIS, Crcuit Judges.
PER CURI AM *

Stitt filed a pro se, in forma pauperis (IFP) conplaint

al l eging Ei ghth Anendnent and due process violations. The
district court dismssed the conplaint with prejudice.

A conplaint filed I FP can be di sm ssed sua sponte if the

conmplaint is frivolous. 28 U S C. § 1915(d); Cay v. Estelle, 789
F.2d 318, 323 (5th Gr. 1986). A conplaint is frivolous if it

| acks an arguable basis in law or fact. Ancar v. Sara Pl asna,

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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Inc., 964 F.2d 465, 468 (5th Cr. 1992). This Court reviews the
district court's dism ssal for an abuse of discretion. 1d.

Stitt argues that prison officials failed to give him
adequate protection after his cellmate threatened to slit his
throat. To establish a failure-to-protect claimStitt nust show
that prison officials were deliberately indifferent to his need

for protection. WIson v. Seiter, 501 F.2d 294, @, 111 S. O

2321, 2326-27, 115 L. Ed. 2d 271 (1991). A prison official acts
wth deliberate indifference under the Ei ghth Arendnent "only if
he knows that inmates face a substantial risk of serious harm and
[ he] disregards that risk by failing to take reasonabl e neasures

to abate it." Farner v. Brennan, us _ , 114 s. . 1970,

1984, @ L. Ed. 2d __ (1994). By Stitt's own adm ssion prison
officials offered to nove Stitt to a different cell block as a
result of the threat, but Stitt refused. Stitt's dissatisfaction
with the proposed solution does not establish that prison
officials were deliberately indifferent to his safety needs.

Stitt also appears to argue that his Ei ghth Arendnent rights
were violated when a prison guard "paraded" two other inmates in
front of his cell after allegedly beating these prisoners. Stitt
argues that seeing the two other prisoners put himin fear that
he woul d be beaten next. He has not alleged, however, that the
prison guard threatened himdirectly. Although Stitt may have
been al arnmed by the sight of these prisoners, he has not alleged

an Ei ghth Anendnent claim See Bender v. Brumley, 1 F.3d 271,

274 n. 4 (5th Cr. 1993) (nere threatening | anguage and gestures

do not anobunt to a constitutional violation).



No. 94-40036
-3-

Stitt also argues that he was deni ed due process because he
was puni shed by 15-days of solitary confinenment because he
refused to obey the prison guards order to "rack up”" with the
cellmate that threatened to slash his throat. Punishnment cannot

be i nposed on a prisoner wthout due process. See Cooper V.

Sheriff, Lubbock County, Tex., 929 F.2d 1078, 1084 (5th Cr

1991). However, the federal courts have a narrow role in the

review of prison proceedings. Stewart v. Thigpen, 730 F.2d 1002,

1005 (5th Gr. 1984). If a prisoner is provided with a
procedural |y adequate hearing prior to the inposition of
di sciplinary sanctions, there is no constitutional violation.
Id. at 1005-06. Federal review of the sufficiency of the
evidence of prison disciplinary findings is limted to
determ ning whether the finding is supported by any evidence at
all. 1d. Stitt admts that he refused to "rack up" because he
feared that his cellmate would hurt himand that he was given an
opportunity to change cells but refused. Therefore, there is
sone evidence to support the finding of guilt, and Stitt was not
puni shed wi t hout due process.

Stitt also argues that he was deni ed due process because he
was tenporarily placed in adm nistrative segregation without a
due process hearing. Stitt raised this issue for the first tine
in his objections to the magistrate judge's report and
recommendation, and therefore it is not properly before this

Court. See United States v. Arnstrong, 951 F.2d 626, 630 (5th

Cr. 1992) (issues raised for the first time in objections to the
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magi strate judge's report were not properly before the district
court and therefore will not be addressed on appeal).

AFF| RMED.



