IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40032
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
DAVI D LEE FORD,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Texas
(93-CV-296 (1:90-CR-99-1)

(Decenber 22, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *
David Lee Ford alleges four grounds for 8§ 2255 relief. W
W Il address each separately, beginning first with Ford's claim
that he received ineffective assistance of counsel.
There are two conponents to an ineffective-assistance-of-

counsel claim Lockhart v. Fretwell, us __ , 113 S .. 838,

842, 122 L.Ed.2d 180 (1993). An appel lant must first establish

that counsel's performance fell below an objective standard of

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



reasonabl e conpetence and then show that he was prejudiced by
counsel's deficient performance. |1d.

We need not reach the i ssue whet her counsel's performance was
deficient. "If it is easier to dispose of an ineffectiveness claim
on the ground of | ack of sufficient prejudice, which we expect wll
often be so, that course should be followed. " Id. at 697.
Prejudice is shown in the context of a guilty plea only if, but for
counsel's ineffectiveness, the petitioner would not have pleaded
guilty and would have insisted on going to trial. HIll wv.
Lockhart, 474 U. S. 52, 59, 106 S.C. 366, 88 L.Ed.2d. 203 (1985).
Ford nust denonstrate prejudice by showing that his attorney's
errors were so serious that they rendered the proceedi ngs unfair or

the result unreliable. Fretwell, 113 S.C. at 844; see Arnstead v.

Scott, _ F.3d ___ (5th Gir. Nov. 3, 1994, No. 92-1648), 1994 W
570642 (applying Fretwell to ineffectiveness at guilty plea). This
prejudi ce nust be pleaded. Hill, 474 U.S. at 59. Ford has all eged
only that he received i neffective assi stance of counsel because his
court-appointed attorney did not have significant experience in
federal court. Ford does not plead any resulting prejudice.
Ford's ineffectiveness claim is only conclusional and is not
supported by any factual allegations.

Next, Ford argues that his sentence shoul d be vacated because
the governnent allegedly failed to disclose excul patory evi dence.
He argues that the PSRwas initially withheld fromhimand fromhis

| awer, and that he was allowed to see it only for about ten



m nutes, five or six days prior to his sentencing. Ford fails,
however, to say how the PSR was exculpatory or what kind of
excul patory material it contained.

Ford further argues that the governnent failed to bring to the
court's attention information that woul d have affected his sentence
concerning tides in the area where the child's body was found. The
record refutes Ford's contentioninthis respect. The judge had in
fact postponed the sentencing for a day because he wanted the
governnment to furnish himw th esti mates of how nuch the tides rose
and fell at the location where the child' s body was found. Ford
had told the judge that he had left the girl's body on the bank of
the ditch, not in the water where authorities discovered the body.
The judge wanted to know if the waters rose with the tides enough
in that location to perhaps corroborate Ford's story. The
governnent furnished the court with estimates that the water | evel
inthat location increased anywhere from2.58 inches to 5.16 i nches
due to tidal influences. Ford's attorney told the court that the
governnent had furnished himwth the sane information. Ford does
not say how this information could be considered excul patory.
Moreover, the information was certainly not withheld fromthe court
or fromhis attorney. Ford's clai mconcerning excul patory evi dence
being withheld is without nerit.

W need not address the nerits of Ford's third ground for
requested relief. He states that he was not permtted to review a

copy of the PSR until five or six days prior to sentencing, in



violation of Fed. R Crim P. 32(c)(3). Ford, however, did not
object to the alleged violation at sentencing, and did not raise
the issue in a direct appeal. "[V]iolations of Rule 32 that can be
rai sed on direct appeal . . . are not cognizable for the first tine

in a 28 US. C § 2255 proceeding." U.S. v. Wintraub, 871 F.2d

1257, 1266 (5th Gr. 1989). This court has "the power to correct
a Rule 32 violation on collateral attack if the 8§ 2255 Myvant can
denonstrate that the error could not have been brought to the

court's attention earlier.” US. v. Bartholonew 974 F.2d 39, 43

(5th Gr. 1992). Ford's only excuse for not bringing the i ssue on
direct appeal is that the tinme to appeal had elapsed. A 8§ 2255

nmotion "may not do service for an appeal." U.S. v. Frady, 456 U S.

152, 165, 102 S. Ct. 1584, 71 L.Ed.2d. 816 (1982).

Finally, Ford' s conclusional allegation that the Governnent
and/or the district court sonehow violated his rights under the
Sixth and Fourteenth Anmendnents is also wthout nerit. He
essentially stated that the court should have been aware of the
stress that Ford was under during the sentencing, and shoul d have
conducted a nental evaluation to determ ne "what type of nenta
attitude [he] had . . . ." In the words of the appellant, it was
the district court's failure to "stop the proceedings until the
errors were corrected" that presumably constitutes the clained
Fourteenth Anendnent violation. He also states that his attorney

did not "try to work out any deal with the prosecution," presumably

anpunting to his clainmed Sixth Anmendnent violation. Agai n, the



record negates these clains. Ford stated that he had entered his
guilty plea freely and voluntarily, that he was very satisfied with
his attorney and his attorney's representation, and that he fully
under st ood the pl ea agreenent.
Because none of Ford's clains have nmerit, the district court's
order denying Ford's 8 2255 notion is
AFFI RMED?!?

Ford's notion for appoi ntnent of counsel is denied.

Furthernore, Ford's notion to stay the court's review of his
appeal is denied as nobot because his "interlocutory appeal"” of the
district court's order denying his notion to quash has never been
properly before this court.



