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Appeal fromthe United States District Court
For the Western District of Louisiana

(92- C\/- 1256)
(May 17, 1995)

Bef ore W SDOM GARZA, REYNALDO G, and GARWOCD, Circuit Judges.
WSDOM Circuit Judge:”

The plaintiff filed this personal injury suit against
four defendants, including the owner of a vessel, alleging
admralty jurisdiction under 28 U S C. 8§ 1333. After sone
decisions regarding the nerits of the case, the district court
determned that it |acked jurisdiction. W AFFIRM

| .

On July 3, 1991, while working as a borrowed enpl oyee for
the defendant, Mesa Operating Limted Partnership (Mesa),! the
plaintiff, John Pitre, allegedly sustained injuries when he slipped
on enpty nitrogen bottles located in a "cargo basket" on the Mesa

dock in IntraCoastal City. The cargo basket filled with the enpty

Local Rule 47.5.1 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of law inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

! There are four defendants. Ol field Production
Contractors, Inc. (Glfield Production) enployed the plaintiff who
was, at the tinme of the accident, serving as a borrowed enpl oyee
for the second defendant, Mesa. The plaintiff also sued Wavel and
Marine Services, Inc. (Waveland), the owner of the vessel, and
Production Managenent Corporation, Inc. (Production Managenent)
whose enpl oyees assi sted Mesa enpl oyees in | oading the cargo.
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nitrogen bottl es had been transported froma Mesa platformoffshore
to Intracoastal Cty by the MV Arlington, a vessel owned by the
def endant, Wavel and Marine Services, Inc. (Waveland). The bottles
were |oaded into the cargo basket by enployees of Mesa and
Producti on Managenent Corporation, another defendant. The cargo
basket was unl oaded by Mesa's land crew with the aid of a |and-
based crane. The crew of the MV Arlington was involved wth
neither the loading nor the unloading of the cargo basket.
Approxi mately seven hours after the cargo was unl oaded from the
vessel, the plaintiff, while attenpting to unload the enpty
nitrogen bottles on his own, fell and all egedly sustained an injury
to his back

The plaintiff filed suit in the Wstern District of
Loui si ana seeki ng damages for his personal injuries. The stated
basis for jurisdiction was admralty jurisdiction under 28 U S. C
§ 1333. Mesa filed a cross-claim against Wveland seeking
indemmity and a third party claimagainst Qlfield Production al so
seeking indemity.

The district court granted Mesa's summary j udgnent noti on
whi ch sought dismssal of the plaintiff's conplaint because the
plaintiff was a borrowed enpl oyee and, as such, Mesa was | nmmune
from the plaintiff's suit.? The district court also granted
Wavel and' s sunmary j udgnment notions whi ch sought di sm ssal of both
the plaintiff's conplaint and Mesa's cross-claim for indemity.

Then, on March 1, 1994, the district court entered an order

2 The plaintiff does not appeal this decision.
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dism ssing the entire case based on a determ nation that the court
| acked maritinme or admralty jurisdiction under 28 U S. C. 81333.
Before the order regarding maritine jurisdiction, however, both the
plaintiff and Mesa appeal ed the district court's decision to grant
the summary judgnent notions of Waveland on the plaintiff's
conplaint and Mesa's cross-claim?® Currently, Wvel and and Mesa
appeal the district court's final order dismssing the entire case
for lack of subject matter jurisdiction.*
.

We consider first whether the district court correctly
determned that it |acked subject matter jurisdiction. Both Mesa
and Wavel and contend that there is admralty jurisdiction over the
case under 28 U S C 8§ 1333 and the Admralty Extension Act.
Subject matter jurisdiction is a question of [aw that we revi ew on
a de novo basis.®

28 U S. C 81333 carries out Article Il1l's grant of
admralty jurisdiction

The district court shall have original

jurisdiction exclusive of the courts of the

States, of:
(1) Any civil case of admralty or maritime

3 This Court can hear an appeal of an interlocutory
decision in an admralty case pursuant to 28 U S.C. 8§81292.

4 This is a consolidated appeal which includes the
plaintiff and Mesa's appeals of the district court's sunmary
j udgnent decisions in favor of Wavel and (civil action no. 94-40022)
and the appeals of Mesa and Waveland to the district court's
determnation that it |acked subject matter jurisdiction (civi
action no. 94-40305).

5 DeCel |l and Associates v. FDIC, 36 F.3d 464 (5th Cr
1994) .



jurisdiction, saving to suitors in all cases all other
renmedies to which they are otherwi se entitled.

Traditionally, a determnation of admralty jurisdiction in
personal injury cases rested solely on geography. That is, a case
was considered within the jurisdiction granted by 81333 only "if
the tort occurred on navigable waters".® The Suprene Court,
however, altered this pure locality test in 1972 inits decisionin
Executive Jet Aviation v. COeveland where it set up a two-prong
test to determne whether a personal injury case was wthin
admralty jurisdiction.” The Court retained the situs test used
previously but also required that the "wong bear a significant
relationshiptotraditional maritine activity".® Thus, the current
test requires an exam nation of both the situs of the tort and its
relationship to maritine conmerce.

In this case, the plaintiff's injuries were sustained on
t he Mesa dock and not on navigable waters. Thus, the plaintiff's
cl ai ns agai nst Mesa, O | field Production, and Producti on Managenent
are not withinadmralty jurisdiction under 81333. The plaintiff's

case agai nst Wavel and, however, may fall within the jurisdiction

6 Christoff v. Bergeron Industries, Inc., 748 F.2d
297, 299 (5th Gr. 1984); see also Mller v. Giffin-Al exander
Drilling Co., 873 F.2d 809, 810-11 (5th G r. 1989); Richendol !l ar v.
Dianond M Drilling Co., Inc., 784 F.2d 580, 583 (5th G r. 1986),
aff'd in part and rev'd in part, 819 F.2d 124 (5th Gr. 1987) (en
banc) .

7 409 U.S. 249 (1972).

8 Christoff, 748 F.2d at 299. (citations omtted).
For a discussion of admralty jurisdiction and how it devel oped
over tine, see Warren J. WMarwedel, Adnmiralty Jurisdiction and
Recreational Craft Personal Injury Issues, 68 Tulane. L. Rev. 423
(1994).




granted by 81333 in light of the Admralty Extension Act which
provi des:

The admralty and maritine jurisdiction of the
United States shall extend to and include all
cases of damage or injury, to persons or
property, caused by a vessel on navigable
wat er, notw thstanding that such damage or
injury may be done or consumated on | and.®

This Court has interpreted the Admralty Extension Act,
and the Suprene Court cases following the Act, as requiring that
the alleged negligence of the vessel owner or crew contribute
directly tothe plaintiff's injuries before admralty jurisdiction
will be found. This Court has held that:

.. . to invoke jurisdiction wunder the
Admralty Extension Act, a plaintiff injured
on shore nust allege that the injury was
caused by a defective appurtenance of a ship
on navi gable waters. It is not enough that
the plaintiff alleges he was engaged in
stevedoring activities and the accident would
not have occurred but for the presence of the
shi p al ongsi de the dock. The vessel or its
defecti ve appurtenances nust be the proxi mate
cause of the accident. This Court has refused
to extend the reach of the Act absent
proxi mat e cause. 0

o 46 U. S.C. 8740. The Admralty Extension Act applies
only to danage caused by a vessel on navigable waters. Thus, it
cannot extend 81333 to include the allegations that the negligence
of Mesa, G Ifield Production, and Producti on Managenent contri buted
to the plaintiff's injuries. Both Mesa and Wavel and, however,
argue that jurisdiction over the non-vessel defendants exists under
28 U. S.C. 81367 since the entire cases arises out of the sane
nucl eus of operative facts. This argunent, of course, assunes that
the plaintiff's claim against the vessel falls wthin the
jurisdiction granted by 8§1333.

10 Margin v. Sea-Land Services, Inc., 812 F.2d 973 (5th
Cr. 1987). Mesa and Wavel and argue strongly that their contention
that thereis admralty jurisdiction over the case agai nst Wavel and
is supported by an early Suprene Court case, Qutierrez v. Waterman
Steanship Corp., 373 U. S. 206 (1963). In Cutierrez, the Suprene
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The issue here, then, is whether an appurtenance of the MV
Arlington, or the MV Arlington itself was the proxi mate cause of
the plaintiff's injuries.

The plaintiff alleges that the nitrogen bottles were
inproperly |l oaded into the cargo basket by enployees of Mesa and
Production Managenent. Specifically, he clains that the bottles
shoul d have been secured i n sonme manner, rather than just placed in
the cargo basket. As for the plaintiff's allegations against
Wavel and, the vessel owner, the plaintiff contended in his
conpl aint that his accident was caused "in whole or in part" by the
negl i gence of Waveland's crew"in failing to properly transport the
nitrogen bottles to allowtheir safe of fl oadi ng and handling at the
dock and/or in failing to insure that materials and equipnent
transported onto the vessel were properly |oaded and secured".?!!
In other words, the plaintiff's conpl aint agai nst Wavel and i s that
the crew di d not renedy a dangerous | oadi ng t echni que used by Mesa,

not that the basket was defective.

Court held that "a | ongshorenen suing for injuries sustained when
he slipped on beans that had becone scattered about a dock during
their unl oading fromdefective cargo containers properly raised a
claimwithin maritine jurisdiction under the Act." Margin, 812
F.2d at 975. That hol di ng, however, has since been |imted by the
Suprene Court's nore restrictive view of the Admralty Extension
Act in the later case of Victory Carriers, Inc. v. Law, 404 U S
202 (1971) where the Suprenme Court stated "the decision in
GQutierrez turned, not on the function the stevedore was perform ng
at the tinme of his injury [unloading a ship] but, rather, upon the
fact that his injury was caused by the appurtenance of a ship
" Mctory Carriers, 404 U. S. at 210-11

1 Plaintiff's first amended conpl ai nt, Wavel and's
Record Excerpts, item7 at 1-2.



Even assumng an allegation that the basket was
defective, the cargo basket is not an appurtenance to the MYV
Arlington. Wavel and does not own t he baskets and pl ayed no part in
the decision to use the basket to transport nitrogen bottles
Al so, as stated earlier, the bottles were | oaded and unl oaded by
enpl oyees of Mesa and Production Mnagenent, no nenber of the
Arlington crew participated. Thus, the baskets and their contents
were sinply cargo carried by the Arlington but handl ed and managed
exclusively by Mesa and its sub-contractor.

Since we agree with the district court that the baskets
were not a defective appurtenance to the vessel which proximately
caused the plaintiff's injuries, it is unnecessary to consider the
second prong of the Executive Jet test, the relationship of the
tort to maritime comerce.? There is no admralty jurisdiction in
this case.

Further, we note that the district court's order
dism ssing the case for lack of jurisdiction effectively vacated
the district court's previous orders regarding the nerits of the
plaintiff's conplaint or Mesa's cross-claim Thus, neither Msa
nor Wavel and can rely on the summary judgnents in their favor since
the district court |acked the constitutional power to decide the
merits of the case. Likew se, those judgnents cannot be appeal ed
to this Court. Accordingly, we AFFIRM the district court's

decision to dismss the case for lack of jurisdiction.

12 Margin, 812 F.2d at 975-77.
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