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(July 11, 1994)
Bef ore GARWOOD, SM TH and BARKSDALE, Circuit Judges.
GARWOOD, Circuit Judge:”

Def endant s- appel | ants Terrance Lenair Johnson (Johnson) and
Tommy Lee Buchanan (Buchanan), who were tried together, appea
their drug of fense convictions. Their cases have been consol i dat ed
for appeal. W affirm

Appel l ants were each charged in both counts of a two-count
i ndi ctment, count one alleging that on or about January 12, 1993,
in Denton County, Texas, they possessed crack cocaine with intent
to distribute it, contrary to 21 U.S.C. § 841(a)(1), and count two
alleging that at the sane tine and place they conspired with each
ot her and ot hers unknown to possess crack cocaine with intent to
distribute it, contrary to 21 US.C. 8§ 846. Following a jury
trial, Buchanan was found guilty of both counts, while Johnson was
found gquilty of count one but not guilty of count two

(conspiracy).t?

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

! The district court sentenced Buchanan to 210 nonths'
i npri sonment on each count, the sentences to run concurrently with
each ot her; Johnson was sentenced to 210 nonths' inprisonnment on
count one; in the case of each 25 of the 210 nonths was to be
consecutive to the sentence each respectively had previously
received in cause #7:92CR023K in the United States District Court
for the Northern District of Texas, and the remaining 185 nonths
was to be concurrent with said prior sentence. Neither defendant

was fined; each was assessed 5 years' supervised rel ease. The
district court determ ned that the applicable guideline range for
each was 168 to 210 nonths. No conplaint is mde on appeal
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On appeal , Johnson and Buchanan each conpl ai n of the adm ssi on
of evidence concerning a prior crack cocai ne possession incident
i nvolving both of them which occurred on August 18, 1992, in
Bur kburnett, Texas, on the Okl ahoma border and sonething in the
nei ghbor hood of 200 mles northwesterly of Denton. Johnson's
second, and final, claimis that the evidence is insufficient to
support his conviction. Buchanan's second, and final, claimis
that the district court erred inits answer to the jury's question
concerning his plea. Concl udi ng that none of these contentions
present reversible error, we affirm

Fact s

On January 12, 1993, at approximately 11:00 p.m, Texas
Departnent of Public Safety (DPS) Trooper Jeff Corzine (Corzine)
made a traffic stop of a Miustang with heavily tinted w ndows
headi ng north on Interstate 35 in Denton, Texas. Because Corzine
coul d not determ ne the nunber of persons inside the vehicle, due
to the tinted w ndows, he approached the vehicle with caution.
Corzine identified hinself to the driver, Buchanan, and asked the
driver to exit the vehicle and step back. Buchanan conpli ed.

When Corzine informed Buchanan of the reason for the traffic
stop, a |lowhanging nuffler, Buchanan imedi ately dropped to his
knees to inspect the underside of the car, behavior which Corzine
viewed as highly unusual. Buchanan did not have his driver's
license with him Corzine instructed Buchanan to stand in a

certain | ocation, but Buchanan kept novi ng around and appeared very

respecting the sentences.



nervous. Upon questioning, Buchanan said that he was driving to
Ckl ahoma to take his girlfriend hone. He also said there was
anot her passenger, "Terry" Johnson.

Corzi ne approached the passenger side of the vehicle to
question "Terry" and have him exit the vehicle. The passenger
identified hinself as Johnson,2 and appeared extrenely nervous.
Johnson asked Corzine for permssion to walk to a nearby gas
station in order to use the restroom?® Johnson al so said that they
had been driving w thout any particular destination. Cor zi ne
requested Johnson to return to the vehicle, and he called for
backup.

Based upon Corzine's conputer check of the defendants' nanes,
Corzine decided to arrest both nen.* After backup arrived, the
officers proceeded to arrest and handcuff Buchanan and then
Johnson. DPS Trooper Donald Wrtman, in assisting the other
passenger, Lesia WIlians, out of the vehicle, felt a hard hand-
si zed object in the pocket of the coat which had been draped over
WIllians' knees and tucked under her legs. Buchanan cl ained the
coat as his. From t he subsequent inventory inspection, Corzine

found a pager above the passenger-side visor and, in the coat, a

2 Corzine testified that Johnson gave his nane as "Terry," not
"Terrance," and that usually a person will state their full nanme
under these circunstances.

3 On cross-examnation, Corzine testified that he did not
beli eve that Johnson used the restroom when the facilities were
readi ly avail abl e.

4 Upon cross-exam nation of both defendants, the Governnent
elicited the facts that Johnson and Buchanan were in violation of
their conditions of rel ease, fromanother proceedi ng, by bei ng out
of the Northern District of Texas.
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battery-operated el ectronic scale, and tri pl e- packaged cocai ne base
wei ghi ng 184.19 grans.

Prior to trial, the Governnent gave notice to the defendants
of its intention to introduce evidence of a prior act, that of
August 18, 1992, in Burkburnett, pursuant to FED. R EwD 404(b).
Before this evidence was presented to the jury during the
Governnent's case-in-chief, the district court found that it was
rel evant to state of mnd and intent, an issue raised in the case,
and that the probative value was not substantially outwei ghed by
any unfair prejudice. The court ordered that the Rule 404(b)
W tnesses refrain fromnentioni ng the gun which was involved in the
prior act.

Two officers with the Burkburnett, Texas, Police Departnent
testified that, on August 18, 1992, at approximately 1:40 a.m, a
w ndowtinted autonobile, proceeding north toward Oklahoma on
Interstate 44, was stopped by Oficer Brayton for traffic
vi ol ati ons. Buchanan, who was driving, and Johnson were the
occupants of the vehicle. O ficer Burchett observed a bl ack
| eather bag stuffed between Johnson's legs as he sat in the
vehicle. Burchett renoved Johnson's hand fromthe bag in order to
retrieve it from the vehicle. Subsequent inspection of the bag
reveal ed approxi mately 225 grans of cocai ne base sim |l arly packaged
to the cocai ne base found 5 nonths later in the coat.

After the jury had been sel ected and sworn,® and the court had

5 Whi ch was following relatively full voir dire by the court, by
the Assistant United States Attorney, and by counsel for each of
t he def endants.



given its prelimnary instructions to the thus enpaneled jury,
i ncl udi ng an adnonition that the defendants had pl eaded not guilty,
but before any evidence was presented, Buchanan's counsel brought
to the court's attention that Buchanan, who had previously pl eaded
not guilty, wished to plead guilty to the possessi on count and t hat
he wanted this information relayed to the jury. The court woul d
not accept the plea because the deadline for a change of plea had
passed, and because taking such a plea could be wunfairly
prejudicial to Johnson.

Johnson and Buchanan testified at trial. On direct
exam nation, Johnson testified as to his involvenent in the
Bur kburnett i ncident. He stated he and Buchanan were going to
Okl ahonma. Johnson denied that the |eather bag was between his
| egs, and he al so stated that the Burkburnett officers had a pi stol
and shotgun pointed at his face. On cross-exam nation, the
Gover nnent brought out that Johnson, fromthe Burkburnett incident,
was convi cted of possession with the intent to distribute cocai ne
base and of using a firearmin a drug trafficking offense. The
district court allowed the questions and testi nony because Johnson
opened the door to the gun issue by nentioning on direct the
officers' display of arns. Johnson deni ed know edge of the drugs
found in Denton.

Buchanan testified that he possessed the drugs found in the
coat, and admtted his guilt of count one. He denied telling
Johnson that drugs were in the vehicle, and he denied that there
was any drug agreenent between Johnson and hinself. Buchanan

admtted that he al so had pl eaded guilty to possessing the cocaine
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base in the Burkburnett case. He also stated that the police did
not find the bag between Johnson's | egs because the bag was hi dden
under the back passenger seat and that the gun was not in plain
Vi ew because it was next to the drugs. Buchanan admtted that the
gun was his.

The jury found Buchanan guilty on both counts while finding
Johnson guilty only on the possession count.

Di scussi on

Bur kbur nett Evi dence

Both Johnson and Buchanan challenge the adm ssion of the
Bur kburnett evidence. This Court reviews for abuse of discretion.
See United States v. Wiite, 972 F.2d 590, 598 (5th Cr. 1992),
cert. denied, 113 S. C. 1651 (1993). "Evidence of other crines,
wrongs, or acts is not admssible to prove the character of a
person in order to show action in conformty therewith. It may,
however, be adm ssible for other purposes, such as proof of
intent . . . ." FeD. R EviD. 404(b). "Interpreting [Rul e 404(b)],
this circuit holds that such evidence is admssible if (1) it is
relevant to an i ssue other than the defendant's character, and (2)
the probative value of the evidence substantially outweighs the
undue prejudice."” Wiite, 972 F.2d at 599 (citing United States v.
Beechum 582 F.2d 898, 911 (5th Gr. 1978) (en banc), cert. deni ed,
440 U.S. 920 (1979)).

Buchanan argues that the Burkburnett evidence was irrelevant
to the conspiracy count in |light of Buchanan's testinony admtting
guilt of the possession count. However, the evidence was admtted

bef ore Buchanan testified, and al though he had stated to the court
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that he would admt guilt of possession, he was not bound to do so.
In any event, "[i]n a conspiracy case the nere entry of a not
guilty plea raises the issue of intent sufficiently to justify the
adm ssibility of extrinsic offense evidence." United States v.
Prati, 861 F.2d 82, 86 (5th Gr. 1988) (footnote omtted).
Buchanan's argunent that the events of the prior act and the
present charge are dissimlar is wholly unpersuasive. To the
contrary, the high degree of simlarity between the two strongly
argues for adm ssion, as the Governnent has urged, here and bel ow.
Johnson argues that the evidence was unnecessary to prove the
specific intent of the possession count. Johnson m st akenly

ignores the point that the Governnent had to prove constructive

possessi on of the drugs as to Johnson. "[K]now edge and intent are
el ements of constructive possession.” United States v. WIllis, 6
F.3d 257, 262 (5th Gr. 1993). In light of Johnson's not guilty

plea to both counts, the evidence was relevant to prove his state
of mnd and intent to commt the offenses. See id.

Both appellants argue that the evidence failed the second
prong, that the probative value of the evidence was substantially
outweighed by its wunduly prejudicial nature. The argunents
primarily focus on the prejudicial nature of the evidence about the
gun. The testinony concerning the weapon involved in the

Bur kbur nett i ncident did not cone i nto evi dence when t he Gover nment

offered its Rule 404(b) evidence. It was not offered or admtted
until after Johnson opened the door to the gun issue during his
di rect exam nati on. Mor eover, Johnson's conviction of the

Bur kburnett felony firearm of fense was adm ssi bl e for inpeachnent
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purposes. No limting instruction in this regard was requested by
ei ther appellant, and, indeed, Buchanan did not even object to the
gun evidence. Buchanan, during his direct exam nation, testified
that the gun was next to the bag of drugs, drugs which Buchanan
admtted were his.

The district court gave a limting instruction (limting the
prior act evidence to "state of mnd and intent") after each
Bur kburnett police officer testified, alongwthasimlar limting
instruction found wthin the general charge to the jury. In light
of thelimting instructions and of the strong simlarities between
the prior act and the charged acts, the district court did not
abuse its discretion by allow ng the introduction of the evidence.
See White, 972 F.2d at 599.

1. Sufficiency of the Evidence, Johnson

Johnson argues that the evidence was insufficient to prove
that he know ngly possessed the cocai ne base found in Buchanan's
coat . At no tinme did Johnson nove in the district court for
j udgnent of acquittal.

"Consequently, this Court's review is limted to

determ ning whether the district court commtted plain

error or whether there was a manifest mscarriage of
justice. Such a mscarriage would exist only if the
record is devoid of evidence pointing to guilt, or

because the evidence on a key el enent of the offense was

so tenuous that a conviction would be shocking.” United

States v. Pierre, 958 F.2d 1304, 1310 (5th Cr.) (en

banc) (citations and internal quotations omtted), cert.

denied, 113 S.Ct. 280 (1992).

As with any sufficiency review, credibility choices and reasonabl e

inferences are made in favor of the verdict. W note that

Johnson's acquittal of the conspiracy count does not in any way



inure to his benefit in our review of the sufficiency of the
evi dence on t he possession count. See United States v. Powel |, 105
S.C. 471 (1984); United States v. Zuniga-Salinas, 952 F.2d 876
(5th Gir. 1992).

"The essential elenents to convict on the possession charge

are (1) knowing (2) possession of drugs (3) wth intent to

distribute.” Pierre at 1311. Johnson does not contest the
sufficiency as tothe third el enment. "Possession of contraband may
be either actual or constructive. In general a person has

constructive possession if he know ngly has ownershi p, dom ni on, or
control over the contraband itself or over the prem ses in which
the contraband is located.” United States v. MKnight, 953 F.2d
898, 901 (5th Cir.) (citation omtted), cert. denied, 112 S. C
2975 (1992). Constructive possession may entail joint possession.
| d.

Johnson and WIlians were passengers in Buchanan's Mistang.
Corzine testified that the tinted wi ndows prevented hi mfromseei ng
how many people occupied the vehicle or the activities of the
occupants. The cocai ne base was found i n Buchanan's coat whi ch had
been draped over Wllians' legs, well within reach of Johnson.

Johnson and Buchanan testified at trial that Johnson did not
have know edge of the drugs in the vehicle. In explaining his
presence in the vehicle on January 12, five nonths after being
arrested wi th Buchanan in another Cklahoma headed, tinted w ndow
vehicle holding a bag of very simlarly wapped crack between his
| egs, Johnson told the jury that Buchanan had apol ogi zed to him

t hat he coul d not hold a grudge agai nst anyone, and that he did not
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know exactly where they were going, but that (although he was a
good common | aw husband who |ived with and | oved his wife and two
children) he was going to Denton to neet another woman from
Chi ckasha, Gkl ahoma, who had witten to himwhile he was in jai
after the Burkburnett arrest. Buchanan, however, told the
arresting officer they were goi ng to Gkl ahoma, and Johnson told the
officer they had no particular destination. Bot h Buchanan and
Johnson acted highly nervous and suspiciously. A pager was
imediately in front of Johnson. The jury was entitled to find
Johnson's testinony not credible. See United States v. Prudhone,
13 F.3d 147, 149 (5th CGr.) (noting the jury is entitled to
di scredit defense testinony), cert. denied, 1994 W. 145301 (U.S.
May 16, 1994). We hold that the evidence was clearly sufficient
under the Pierre standard, and, indeed, would |ikely be sufficient
under the ordinary standard where proper notion for judgnent of
acqui ttal has been nade.
I11. Reply to Jury Question

Buchanan argues that the district court reversibly erred in
answering the jury's question presented to the court after
del i berati ons began. Approximately one hour after deliberations
began, the jury sent a question to the district court asking, "D d
Tonmy Lee Buchanan plead guilty on both counts?" Wth the express
approval of Johnson and the Governnent, the district court
answered, "You should rely on your own recollection as to what M.
Buchanan testified to and consider his testinony along wwth all of
the other evidence in this case.” Buchanan objected to this

instruction, requesting that the jury be instructed that Buchanan
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did not plead guilty to both counts.

"The trial judge retains his discretion to tailor his jury
instructions when he nust supplenment them during the jury's
deli berations.” United States v. Duvall, 846 F.2d 966, 977 (5th
Cir. 1988). Buchanan argues that the question posed by the jury
was a | egal question, not a factual one, and that, by the court's
answer, the jury's confusion over the i ssue remai ned, thus possibly
creating the basis of the guilty verdict on the conspiracy count.
Hi s argunent is confusing. Al t hough Buchanan states he is not
contendi ng that the instruction inperm ssibly shifted the burden of
proof, he follows this by arguing that he "was placed in the
t enuous situation of being believed guilty of conspiracy unless the
jury could be told he did not plead guilty." Twi ce, Buchanan
opi nes that the original charge did not cover the jury's question.

"A determnation of the prejudicial nature of a suppl enental
charge can only be nade after reviewing both the original and
suppl enmental charges as a whole. Reversible error does not occur
so long as the conbined charges viewed as a whole accurately
reflect the legal issues.” United States v. Taylor, 680 F.2d 378,
381 (5th CGr. 1982) (citations omtted). At the beginning of
trial, just after the jury was sworn, the jury was correctly
instructed that "The Defendants pled not guilty to the charges.”
In the charge given after closing argunents and just before the
jury retired, the district court instructed that Buchanan adm tted
to possessing the cocaine base with the intent to distribute it.
The jury was also then instructed that "Each count, and the

evi dence pertaining toit, nust be considered separately,” and "The
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Indictnent in this case charges the defendants wth separate
of fenses call ed counts.” The charge instructed that the defendants
wer e each presuned i nnocent, that the indictnent was not evi dence,
and that the guilt of each defendant nust have been established by
the evidence beyond a reasonable doubt before a guilty verdict
coul d be returned. The suppl enental charge, which restated the
original charge's instruction concerning the controlling nature of
the jury's "recollection and interpretation of the evidence," did
not favor either side. Buchanan never formally pleaded guilty.
All that was in issue was his testinony. There was no request, by
the jury or Buchanan, that his testinony be reread. The gover nnent
did not argue that Buchanan had pleaded guilty to conspiracy.
Buchanan's counsel argued that though he was guilty of possession
he was not guilty of conspiracy. Buchanan does not argue that the
jury did not have the original charge (to which there were no
obj ections) before it, and they clearly did. Therefore, although
the jury expressed sone confusion over its recollection as to
Buchanan's testinony, under all the circunstances of this
particul ar case we conclude that the district court did not conmt
reversible error inits answer to the jury's question. See United
States v. Allie, 978 F. 2d 1401, 1409 (5th Gr. 1992), cert. denied,
113 S.C. 1662 (1993).

Accordi ngly, the conviction and sentence of each appellant is

her eby

AFFI RVED.
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