IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30735

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
LI ONEL CUREAUX, SR
LI ONEL CUREAUX, JR
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CR-93-409)

May 12, 1997
Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
PER CURI AM *

Li onel Cureaux, Jr. appeals his conviction under 18 U S.C. 8§
924(c) for using and carrying a firearmduring and in relation to
a drug trafficking offense on the grounds that the jury
instructions were erroneous in light of the Suprenme Court’s

decision in Bailey v. United States, 116 S. C. 501 (1995), and

because there was no evidence that the firearm was carried in

" Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



relationto adrug trafficking crinme. Lionel Cureaux, Sr., who was
convicted under 18 U.S.C. 8 924(c) as a coconspirator wth his son,
joins in Cureaux, Jr.’s argunents and also contends that he was
deni ed a speedy trial and a conpetency hearing. Because we find no
harnful error was commtted by the trial court, we affirm the

convi cti ons.

| .

On Septenber 15, 1993, Lionel Cureaux, Jr. was arrested in a
reverse sting operation after he arranged to neet a governnent
agent to purchase cocaine. After paging the governnent agent and
agreeing on a price of $22,000 a kilogram Cureaux, Jr. drove to a
shoppi ng center to consummate the deal. Hi s passenger during this
trip, Bryant Strickland, testified at trial that before they left
for the shopping center, he noticed that Cureaux, Jr. had a firearm
with him and he asked whet her he should bring his gun. Cureaux,
Jr. stated that it didn’t matter, and Strickland brought his gun.

After the initial neeting at the shopping center, Cureaux, Jr.
and Strickland followed the governnent agent’s car to a nearby
apartnent to exchange the noney and the cocaine. Qutside the
apartnent, officers approached the vehicle carrying Cureaux, Jr.
and Strickland and arrested them The officers found a firearm
| eani ng agai nst the transm ssi on hunp between the driver’s seat and
consol e of the vehicle. Another firearmwas found | eani ng agai nst
t he passenger’s side of the transm ssion hunp. The driver’s side

2



firearmwas registered to Shirley Cureaux, Cureaux, Jr.’s nother.
On top of the car’s consol e were bags containing $74, 256 in cash.

At trial, Strickland testified about the guns, stating that,

“nost every tinme [Cureaux, Jr. and I] would nmake the deal . . . he
wll have his and | will have mne in case anybody try [sic] to
jack us.” Cureaux, Jr.’s theory at trial was that the gun bel onged

to his nother and that she had mstakenly left it in the vehicle.
H's nother testified at trial that she had left the gun in the
vehi cl e and her testinony was corroborated by two of her friends.

At the close of evidence, the jury was instructed on the 18
U S C 8 924(c)(1) count that:

For you to find the defendant, Lionel Cureaux, Jr.
guilty of this crinme, you nust be convinced that the
governnent has proved each of the follow ng beyond a
reasonabl e doubt:

1. That Lionel Cureaux, Jr. commtted the crine all eged
in Count Il. | instruct you that attenpting to possess
cocai ne hydrochloride with intent to distribute it is a
drug trafficking crine.

2. That Lionel Cureaux, Jr. know ngly used or carried
afirearmduring andinrelationto Lionel Cureaux, Jr.’s
comm ssion of the crine alleged in Count |1

The governnent is not required to prove that Lionel
Cureaux, Jr. actually fired the weapon or brandished it
at soneone in order to prove “use,” as that termis used

in this instruction. However, you nust be convinced
beyond a reasonabl e doubt that the firearmplayed a role
inor facilitated the comm ssion of a drug offense. In

other words, you nust find that the firearm was an
integral part of the drug of fense charged.

The jury was also instructed that it could attribute the gun to

Cureaux, Sr. if it found that he had conspired with Cureaux, Jr.



and that Cureaux, Sr. could foresee the use of a gun by Cureaux,
Jr. Neither defendant objected to these instructions. The jury
convicted both Cureauxs of conspiracy to possess with intent to
di stribute cocai ne between 1992 and 1993, attenpt to possess with
intent to distribute cocai ne between Sept enber 14 and 15, 1993, and
knowi ngly using and carrying a firearm during a drug trafficking
of fense on Septenber 15, 1993. Cureaux, Sr. was al so convicted of
conspiracy to possess with intent to distribute cocaine in 1988-
1991.

Both Cureauxs filed tinely notices of appeal. After their

convi ctions, the Suprene Court decided Bailey v. United States, 116

S. C. 501 (1995), which interpreted the definition of “use” under
924(c). The Cureauxs challenge the instructions given to the jury
on the 924(c) count as being inconsistent with Bailey. Cureaux,
Jr. also clains that the evidence was insufficient to find that his
using or carrying the firearmwas related to his drug trafficking
crimes. Cureaux, Sr. filed a pro se brief arguing that his right
to a speedy trial was violated and that the district court erred by
failing to order a conpetency hearing for him Cureaux, Sr. does
not contest the jury instruction or finding regarding his foresight
of the use a gun by Cureaux, Jr.
1.
The governnent concedes that the instructions given to the

jury were erroneous in light of Bailey v. United States, 116 S. C.

501 (1995). However, the governnment clains that the error was
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harm ess because the evidence and the incorrect “use” instruction

clearly indicate that the jury found Cureaux, Jr. “carried’” a

firearmand could not have found that the jury found Cureaux, Jr.

guilty of “use” of a firearmas interpreted by Bailey.
The Suprenme Court has stated that instructional error can be
harm ess error if a jury has found the functional equival ent of an

elenment. Sutherland v. Louisiana, 508 U S. 275, 281 (1993); see

also United States v. Saks, 964 F.2d 1514, 1521 (5th GCr

1992) (finding harm ess error “if, given the factual circunstance of
the case, the jury could not have found the defendant guilty
w t hout maki ng the proper factual finding as to that elenent”). To
determ ne whether the jury nust have found the functional
equi valent of “carrying” a firearm within the neaning of the
statute, we nust determ ne whether the jury necessarily found facts
that constitute “carrying” of a firearm

The instructions allowed a finding of guilty if the jury was
convinced that the firearm “played a role in or facilitated the

comm ssion of a drug offense,” or that the firearm“was an i ntegral
part of the drug offense charged.” The only evidence presented
regarding firearns on Septenber 15, 1993, was that guns were found
besi de the driver and passenger seats in the car carrying Cureaux,
Jr. and Strickland and that the culprits had the weapons in their
possession prior to the drug transaction and di scussed whether to
bring themin the vehicle. |If the jury found that a firearmpl ayed

aroleinor facilitated the conm ssion Cureaux, Jr.’s drug of fense
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or that the firearmwas an integral part of that drug offense it
necessarily concluded that Cureaux, Jr. possessed and transported
the weapon in the car at the tine in relation “to drug trafficking
activity.” Cureaux, Jr. did not dispute that the gun was
transported and immediately available to him during the drug
of fense. He conceded that the gun was on the transm ssion hunp,
within his reach, but he clainmed that he did not know the gun was
t here.

In United States v. Pineda-Ortuno, 952 F.2d 98, 104 (5th

Cir.), cert. denied, 504 U S. 928, 112 S. (. 1990, 118 L. Ed. 2d 587

(1992), this court held that constructive possession wll support
a conviction under the "carrying" prong of 8 924(c)(1) when a
firearm is transported in a vehicle and the operator of the
vehi cl e know ngly possesses the firearmin the vehicle during and

inrelationto adrug trafficking crinme. See also United States v.

Hal |, 1997 WL 180388 (5th Cir.); United States v. Miscarello, 106

F.3d 636, 639 (5th Cr.1997); United States v. Rivas, 85 F.3d 193,

195 (5th GCir.1996).

Under these circunstances, there is no danger that the jury
convi cted Cureaux, Jr. of activity beyond the reach of 18 U.S.C. §
924(c). We also find no nerit in Cureaux, Jr.’s claimthat there
was i nsufficient evidence for the jury to find that the firearmwas
carried “in relation to” a drug trafficking crine. The testinony
of Bryant Strickland and the |ocation of the gun beside Cureaux’s

position in the driver’s seat of the vehicle adequately support a
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rati onal beyond a reasonable doubt finding that Cureaux, Jr.
possessed and transported the gun in the car during and in relation
to his drug offense. The Cureauxs’ identical argunents based on
the Bailey interpretation of 8§ 924(c) are without nerit. Cureaux,
Sr.’s contention that he was denied a speedy trial and that he
shoul d have had a conpetency hearing is al so unneritorious.
L1,
For the foregoing reasons, the convictions and sentences of

Li onel Cureaux, Sr. and Lionel Cureaux, Jr. are AFFI RVED



