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PER CURI AM *

FACTS

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Jesus Garcia (Garcia) pleaded guilty to conspiracy to possess
wWth intent to distribute twenty-five kilograns of cocaine. The
Gover nnment objected to the pre-sentence report (PSR) because the
probation officer did not assess a two-level increase for
obstruction of justice. Garcia told the probation officer that he
had been arrested in the Bahamas for a fishing violation; however,
evidence indicated that he was arrested for a marijuana-rel ated
of f ense. After hearing testinony, the district court concl uded
that Garcia's om ssion was a conscious effort to msrepresent the
nature of a "highly material" prior drug offense and inposed the
increase. See U S.S.G § 3Cl.1

Garci a obj ected because the PSR based his offense | evel on a
| arger quantity of cocaine than the twenty-five kil ograns charged
in the indictnent and stipulated in the plea agreenent. At
sentencing, the court overruled Garcia's objection and adopted the
PSR. Garcia was sentenced to serve 188 nonths in prison and five
years supervi sed rel ease.

On direct appeal, Garcia contested the two-1evel increase for
obstruction of justice and the district court's failure to base his
sentence on the drug quantity stipulated in the plea agreenent.
United States v. Grcia, 902 F.2d 324, 325-26 (5th Cr. 1990).
This court affirmed after concluding (1) that the sentencing court
determ ned that Garcia intentionally |ied about the prior arrest;
and (2) that the sentencing court was not bound by the stipul ation

regardi ng drug quantity. 1d. at 326-27.



In 1994, Garcia filed a notion under 28 U S.C. § 2255 again
chal l enging the two-1evel enhancenent for obstruction of justice
and the drug quantity used to determne his base offense |evel
Garci a argued t hat devel opnents in the | aw subsequent to his direct
appeal required the court to reconsider his sentence. Regarding
the obstruction-of-justice claim he argued that the sentencing
court considered only willfulness, that the new gui deline required
a material falsehood, and that the marijuana arrest was not a
material factor for sentencing. He also argued that his failure to
disclose the nature of the arrest did not inpede the probation
officer's investigation of his case. Regarding his base offense
| evel, Garcia maintained that the 275-kil ogramquantity of cocaine
was not reasonably foreseeable and was not part of the
conspiratorial activity to which he agreed. Finally, Garcia raised
a new argunent based on sentencing entrapnent.

The district court held that because Garcia had raised the
obstruction of justice and the relevant conduct issues on direct
appeal, he was precluded fromraising themin his 8 2255 acti on.
The court explained that sentencing courts are not bound by drug
quantities nentioned in indictnents or in stipulations if other
information indicates a greater quantity was invol ved. Garci a
timely appeal ed.

DI SCUSSI ON

A def endant who has been convi cted and has exhausted his right

to appeal is presuned to have been " fairly and finally

convicted.'" United States v. Shaid, 937 F.2d 228, 231-32 (5th Cr



1991) (en banc) (citation omtted), cert. denied, 502 U S. 1076,

112 S, . 978, 117 L. Ed. 2d 141 (1992). "[A] “collateral
chal  enge may not do service for an appeal.'" Id. at 231 (quoting
United States v. Frady, 456 U S. 152, 165 (1982)). In review ng

the denial of a § 2255 notion, this court reviews the district
court's factual findings for clear error, and questions of |aw are
reviewed de novo. United States v. G pson, 985 F.2d 212, 214 (5th
CGr. 1993).
OBSTRUCTI ON OF JUSTI CE

Garcia contends that post-1989 anendnents to U.S.S.G § 3Cl1.1
and its commentary require the court to reconsider the two-Ievel
increase he received for his initial failure to reveal the
marij uana charges. Garcia asserts that the anendnents require that
the false statenent be material and inpede an investigation or
i nfl uence an issue under determ nation. Garcia argues that the
sentencing court did not consider materiality and that because he
di scl osed the truth about his arrest to others prior to sentencing,
his om ssion did not obstruct or inpede any investigation.

Normal |y, Garcia's request for this court to reexamne his
obstruction-of-justice enhancenent would not be considered.
"[l1]ssues raised and disposed of in a previous appeal from an
original judgnment of conviction are not considered in 8§ 2255
Motions." United States v. Kalish, 780 F.2d 506, 508 (5th Gr.),
cert. denied, 476 U S. 1118, 106 S. C. 1977, 90 L. Ed. 2d 141

(1986). However, although Garcia's argunent in the present case



concerns the sane sentence adjustnent, the argunent presented is
different than Garcia presented on direct appeal.

Al l egations of error which are not of constitutional or
jurisdictional magnitude which could have been raised on direct
appeal may not be asserted on collateral reviewin a § 2255 noti on.
United States v. Capua, 656 F.2d 1033, 1037 (5th GCr. 1981). Such
errors wll be considered only if they could not have been raised
on direct appeal, and if condoned, would result in a conplete
m scarriage of justice. Shaid, 937 F.2d at 232 n.7. Al t hough
Garcia's argunment does not raise a constitutional or a
jurisdictional issue, he could not have raised it previously
because his direct appeal was decided in My 1990, and the
anendnents he cites becane effective in Septenber 1990. See
Garcia, 902 F.2d at 324; U S.S.G § 3ClL.1 (Nov. 1990).

In 1989, 8§ 3Cl1.1 allowed a two-level increase for "willfully
i nped[ing] or obstruct[ing], or attenpt[ing] to i npede or obstruct
the admnistration of justice during the investigation or
prosecution of the instant offense.” U S. S.G § 3Cl.1 (Nov. 1989).
The Sentencing Conm ssion anmended 8 3ClL.1 in 1990 to allow the
enhancement for wllful obstruction of the adm nistration of
justice during sentencing as well. See U S.S.G 8§ 3ClL.1 (Nov.
1990). The commentary was also anmended to clarify § 3Cl.1's
i ntended application. U S S. G App. C, Arend. 347 (Nov. 1990);
see United States v. Rodriguez, 942 F.2d 899, 901-02 (5th Cr.
1991), cert. denied, 502 U. S. 1080, 112 S. C. 990, 117 L. Ed. 2d

151 (1992). The anendnent did not affect a substantive change and



was not afforded retroactive application. See U S.S.G 8§ 3Cl.1 and
coment (historical notes) (Nov. 1990); U S. S.G § 1B1.10 (Nov.
1990). However, because the amendnent was intended to clarify 8§
3Cl1.1, the coomentary is relevant to Garcia's case. Rodriguez, 942
F.2d at 902; see U S.S.G App. C Amend. 347 (Nov. 1990).

The commentary provides that the increase i s appropriate when
a defendant "provid[es] materially false informati on to a probation
officer in respect to a presentence or other investigation for the
court." US. S.GS§ 3ClL.1, coment (n.3(h)) (Nov. 1990). However,
the increase does not apply when the defendant "provid[es]
i nconplete or msleading informati on, not anobunting to a materi al
fal sehood, in respect to a presentence investigation." U S S G
§ 3Cl.1, comment. (n.4(c)).

At Garcia's sentencing hearing, the Governnent presented
testinony fromthe probation and the pre-trial services officers
indicating that Garcia lied about his prior arrest record. The
probation of fi cer expl ai ned that although previous arrests are not
assessed points, they are relevant to the presentence report to
show a pattern of crimnal behavior and to justify a sentence at
the upper end of the guidelines. See U.S.S.G § 3Cl.1, comment
(n.4) (defendant can be sanctioned for providing inconplete or
m sl eadi ng i nformation, not anmounting to a material falsehood, by
adj usting the particular sentence within the otherw se applicable
gui del i ne range). The probation officer did not testify that

Garcia's lie inpeded or obstructed his investigation.



Garcia testified that he was arrested for a fishing violation
and that he was never convicted of marijuana charges. Garcia also
testified that he revealed the arrest on nmarijuana-rel ated charges
to the probation officer and to the Gand Jury. He further
testified that the pre-trial service officer did not ask hi mabout
wor |l d-wi de arrests and that his nervousness caused himto omt the
Baham an marijuana arrest.

The sentencing court concluded that Garcia' s om ssion was
w || ful and was done to avoi d di scl osure of potentially prejudicial
information. The court described Garcia's om ssion as "a consci ous
effort on his part to msrepresent the nature of an offense in
which he participated, one which was highly material since it
involved a prior drug arrest.” The court also explained that
furnishing false evidence will prejudice and eventual |y dissolve
the entire presentence investigation report process.

In United States v. Surasky, 976 F.2d 242, 244 (5th Cr.
1992), the defendant liedto jail officials about his participation
in an escape attenpt. The court held that a defendant's false
statenment to |aw enforcenent officers "cannot constitute
obstruction of justice unless the statenent obstructs or inpedes
the investigation at issue significantly." 1d. at 246.

Garcia, relying on Surasky, contends that he did not deserve
the increase for obstruction of justice because his om ssion was
not material and did not inpede any investigation. Sur asky
i nvol ved a defendant's lie to jail officials, not to a probation

of ficer. Surasky, 976 F.2d at 244. The application notes



specifically exclude wunsworn false statenents nmde to |aw
enforcenent officers unless the statenent was materi al and i npeded
an investigation. See §8 U . S.S.G § 3Cl.1, comment (nn.4(b), 3(9g))
(Nov. 1990).

The sentencing court found that Garcia intentionally
m srepresented the nature of his Bahaman arrest to avoid
prej udi ce. The court also found that the information Garcia
conceal ed was "highly material." Unlike the situation in Surasky,
Garcia lied to a probation officer during the preparation of a
presentence report. The anended application notes specifically
provide for the increase in this situation and do not require that
the information inpede an investigation. See § 3Cl.1, comment.
(nn.3(h), 4(c)) (Nov. 1990). The sentencing court did not err by
i nposing the increase for obstruction of justice, and thus Garcia
was properly denied 8§ 2255 relief on this issue.

QUANTI TY OF DRUGS

Garcia contends that the district court erred in basing his
of fense | evel on a quantity of cocai ne that was not foreseeabl e by
hi mand that was not part of his conspiratorial agreenent. Garcia
contends that his 8§ 2255 argunent differs from that advanced on
direct appeal and that devel opnents in the |aw subsequent to the
time he appealed his sentence require this court to consider the
drug quantity used by the district court in sentencing him

The district court did not consider Garcia's 8 2255 drug
quantity argunent because it determ ned that he raised the sane

argunent on direct appeal. On direct appeal, Garcia did challenge



the quantity of drugs used to cal culate his sentence; however, he
argued that the sentencing court was bound by the drug quantity
stipulated in the plea agreenent as his relevant conduct. See
Garcia, 902 F.2d at 326-27. In his § 2255 notion, he argued that
post-1989 changes in the law warrant reconsideration of his
sentence because the drug quantity upon which his sentence was
based was neither foreseeable by hi mnor part of the conspiratori al
activity to which he agreed. Garcia argues, as he did in the
district court, that the indictnent, the plea agreenent, and the
factual resune prove that his conduct was limted to twenty-five
kil ograns of cocai ne.

"Relief under . . . 8 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been raised on direct appeal and would, if condoned,
result in a conplete mscarriage of justice." United States v.
Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). "A district court's
techni cal application of the Quidelines does not give rise to a
constitutional issue."” Id.

In United States v. Warters, 885 F.2d 1266, 1271-72 (5th Cr
1989), the defendant challenged the quantity of drugs used by the
district court in its calculation of his sentence. This court,
citing applicable guideline comentary, explained that the
def endant's sentence "shoul d be inposed only on the basis of [his]
conduct or the conduct of co-conspirators in furtherance of the
conspiracy that was known to the defendant or was reasonably

foreseeable [by him." Id. at 1272; see U.S.S.G § 1Bl1.3, coment



(n.1) (Nov. 1989) (defendant 1is accountable for reasonably
foreseeabl e conduct of others done in furtherance of jointly-
undertaken crimnal activity).

Garcia's claimthat his sentence was cal culated incorrectly
coul d have been raised on direct appeal. Garcia was sentenced in
Novenber 1989. The Warters opinion, cited in Garcia's brief, was
i ssued in Septenber 1989. Warters, 885 F.2d at 1266. Garcia's
chal l enge to his sentence invol ves the techni cal application of the
Gui del i nes, a nonconstitutional issue, and coul d have been raised
on direct appeal. Thus, it is not cognizable in a 8 2255 noti on.
See Vaughn, 955 F.2d at 368.

Garcia also challenges the sufficiency of the evidence
supporting the drug quantity that the sentencing court used to
establish his base offense level. Garcia asserts that the court
was required to, but did not determne the quantity of drugs for
whi ch he was accountabl e. These argunents rai se nonconstitutional
i ssues that coul d have been rai sed on direct appeal, and thus, are
not cogni zable in a § 2255 notion. Capua, 656 F.2d at 1037.

SENTENCI NG ENTRAPMENT

Garcia argues that the Governnent orchestrated the drug
of fense that invol ved 275 kil ograns of cocai ne and his sentence was
unfairly based on that anobunt of drugs. This court has previously
rejected a simlar challenge to a noney-| aundering conviction. See
United States v. R chardson, 925 F. 2d 112, 117-18 (5th Cr.), cert.
denied, 501 U S 1237, 111 S. . 2868, 115 L. Ed. 1034 (1991)

(district court's discretion to determne anount of noney

10



attributable as relevant conduct is sufficient check on
Governnent's ability to arbitrarily influence sentence). As noted
above, a nonconstitutional claim that could have been raised on
direct appeal, but was not, may not be raised in a collateral
proceeding. Shaid, 937 F.2d at 232 n.7. Garcia's argunent does
not raise a constitutional issue and, by his own adm ssion, could
have been rai sed on direct appeal. Thus, Garciais not entitled to
§ 2255 relief.

Garcia also seeks remand and permssion to re-urge his
sentencing clainms pursuant to a notion wunder 18 U S C
8§ 3582(c)(2). Section 3582(c)(2) provides that the court may
reduce a defendant's termof inprisonnent if that termwas based on
a sentencing range that has subsequently been |owered by the
Sent enci ng Conm ssion. However, such a reduction is allowed when
the applicable guideline range has been |lowered as a result of a
retroactive anmendnent. United States v. Towe, 26 F.3d 614, 616
(5th Cr. 1994). Garcia has not cited anmendnents designated for
retroactive application.

EVI DENTI ARY HEARI NG

Garcia argues that the district court erred by failing to hold
an evidentiary hearing on his 8§ 2255 noti on. "“A notion brought
under 28 U.S.C. 8§ 2255 can be denied without a hearing only if the
nmotion, files, and records of the case conclusively show that the
prisoner is entitled tonorelief.”" United States v. Barthol onew,

974 F.2d 39, 41 (5th Gr. 1992) (citation omtted). Because the
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record is sufficient to show conclusively that Garcia is entitled
to no relief, an evidentiary hearing was unnecessary.
CONCLUSI ON
Based on the foregoing reasons, the judgnment of the district

court 1s AFFI RVED
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