UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30715
Summary Cal endar

CHARLES J. JENKI NS,
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES OF AMERI CA, ET AL.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA 93 3583 M)
( June 20, 1995 )

Before SMTH, Emlio M GARZA, and PARKER, Circuit Judges.
PER CURI AM *
Charl es Jenkins ("Jenkins") appeals the dismssal of his
clains against the United States Postal Service. W AFFIRM
FACTS
On April 8, 1974, Jenkins injured his right knee during the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



course of his enploynent as a letter carrier wwth the U S. Postal
Servi ce. The O fice of W rkers' Conpensation Prograns (OANCP)
accepted Jenkins's claimfor synovitis of the right knee. The OACP
al so accepted, on several occasions, that Jenkins sustained
recurrences of disability that were causally related to the 1974
injury. Foll ow ng knee surgery in 1979, Jenkins worked in a
limted-duty capacity.

On Septenber 3, 1987, Jenkins filed a notice of occupational
di sease and claim for conpensation for "work related stress-
depression.” He stated that he first becane aware of his condition
and its relationship to his enploynent in 1980, at which tine he
was advised by his doctor not to work because of stress,
depression, and anxiety. Jenkins's doctor's report indicated that
he felt harassed by his enployer, that his reassignnent to inside
duties gave him claustrophobia, and that he had difficulty
adjusting to working the night shift.

The OMCP initially denied this claimfor conpensati on because
Jenkins had failed to establish that his depression was causally
related to his enploynent. Jenki ns appealed to the Enployees'
Conpensati on Appeal s Board, which remanded the case to the OACP
wWth instructions to conbine Jenkins's traumatic injury and
enotional injury files in order to determ ne whether there was a
psychol ogi cal or enotional conponent to Jenkins's physical injury.
On Cctober 11, 1990, the ONP accepted Jenkins's claim for
conpensation for disability resulting from an enpl oynent-rel ated

enotional illness. He received a paynent from the OANCP for



$40, 858. 94 for conpensati on owed, was pl aced on t he OACP' s periodic
conpensation rolls, and continues to receive Federal Enployees
Conpensation Act (FECA) benefits for wage |oss and nedical
expenses.

On July 30, 1991, Jenkins sent a letter to the U S. Depart nent
of Labor seeking back pay for the period fromJanuary 1, 1980, to
August 15, 1987. He asserted that, in addition to the amount he
had received fromthe OAXCP, he was owed an additional $83,571.59.
On Cctober 11, 1991, the OACP responded that Jenkins had al ready
been conpensated for all relevant periods of entitlenent. On
Oct ober 13, 1992, Jenkins sent aletter to the U . S. Postal Service,
demanding that it pay the $83,571.59. On Decenber 24, 1992,
Jenkins anended his claim seeking an additional ten mllion
dol l ars because "extrene and out r ageous™ conduct by
"Enpl oyer/ Supervi sors" had caused Jenkins to suffer additional
enotional distress. The Postal Service responded on Decenber 30,
1992, that Jenkins's claimfor conpensation during the applicable
peri od had al ready been processed in accordance with the FECA

On Cctober 29, 1993, Jenkins filed the instant suit pursuant
to the Federal Tort Cainms Act (FTCA) and the due process cl auses
of the Fifth and Fourteenth Amendnents, alleging that, upon his
return to limted duty in 1979, he was subjected to a pattern of
harassnment, hum liation, and i nproper discipline by his supervisors
which resulted in nental and enotional stress. The district court
granted the defendants' notion to dismss under FED. R Qv. P.

12(b) (1), determ ning that Jenkins's cl ains were barred because t he



sol e renedy available to himwas under the FECA
DI SCUSSI ON

This court reviews a Rule 12(b)(1) dismssal for |ack of
subject-matter jurisdiction de novo. Hobbs v. Hawkins, 968 F.2d
471, 475 (5th Cr. 1992). The dism ssal will not be upheld unless
it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.
| d.
A. Federal Tort O ains Act

Jenki ns contends that the FECA excl usive renmedy provi sion does
not bar this suit brought under the FTCA

The FECA provides that the United States shall pay
conpensation for the disability of an enployee resulting from
personal injury sustained while in the performance of his duty. 5
U S C § 8102 Because it is intended to serve as a substitute
for, rather than a supplenent to a tort suit, the renedy of the
FECA is the exclusive renedy against the United States for an
injury withinits coverage. Bailey v. United States, 451 F. 2d 963,
965 (5th CGr. 1971); 5 U S. C 8§ 8116(c). Thus, an individual who
has received conpensation benefits under the FECA is barred from
suing the United States for that injury under the FTCA. Gijalva
v. United States, 781 F.2d 472, 474 (5th Cr.), cert. denied, 479
U S 822 (1986); see also Benton v. United States, 960 F.2d 19, 21
(5th Gr. 1992) (exclusive renedy provision of the FECA al so bars
clains for injuries which derive froma physical injury conpensabl e

under FECA). Moreover, the action of the Secretary of Labor in



denying or granting conpensation under the FECA is final and
conclusive and may not be reviewed by a court of law. 5 U S C
88 8128(b)(1) & 2; see GIl v. United States, 641 F.2d 195, 197
(5th Gir. 1981).

The record refl ects that Jenkins pursued a FECA renedy for his
on-the-job enotional injury and received conpensation for this
claim In his conplaint, he seeks further conpensation for this
injury, alleging that he has been subject to harassnent,
hum liation, and inproper discipline. However, the Secretary of
Labor's determ nation that Jenkins's enotional injury falls within
the anbit of the FECA is expressly "unreviewable by this or any
other court." Gll, 641 F.2d at 197. Thus, Jenkins is barred from
bringing this FTCA action by the exclusive renedy provision of the
FECA.

B. Constitutional and civil rights clains

Jenkins also argues that the district court erred in "not
allowing [hin] to proceed with his constitutional and civil rights
cl ai ns when those clains were not covered by FECA." To the extent
that Jenkins is seeking damages from his supervisors for alleged
due process violations in a Bivens!-type action, his clains are
precl uded.

In Bush v. Lucas, 462 U. S. 367, 390 (1983) the Suprene Court
held that the Gvil Service Reform Act (CSRA) was the exclusive

remedy for a federal civil service enployee who all eged that he was

! Bivens v. Six Unknown Naned Agents of Fed. Bureau of
Narcotics, 403 U. S. 388 (1971).



i nproperly denoted for exercising his First Amendnent rights. The
Court noted that "[f]ederal civil servants are now protected by an
el aborate, conprehensive schene that enconpasses substantive
provisions forbidding arbitrary action by supervisors and
procedures--adm ni strative and judicial--by which inproper action
may be addressed.” 1d. at 385. In Rollins v. Marsh, 937 F.2d 134,
138 (5th Cr. 1991), this court extended the preclusive effect of
Bush to include violations of other constitutional rights.

Congress has created a conprehensive and renedi al schene for
aggri eved postal workers |ike Jenkins. See 39 U.S.C. 8§ 1001-1011
1201-1209; see Pereira v. U S. Postal Service, 964 F.2d 873, 875
(9th Gr. 1992). Al actions taken by the defendants in the
instant case were personnel decisions arising out of Jenkins's
relationship with the Federal Governnent. Jenkins cannot maintain
an action for violation of his constitutional rights based on t hese
all eged acts. See Morales v. Dep't of Arny, 947 F.2d 766, 769 (5th
CGr. 1991).

CONCLUSI ON

Accordingly, the dism ssal of Jenkins's clains is AFFI RVED



