IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30654
Summary Cal endar

LEONARD E. MONTEGUT,
Petitioner- Appel | ant,

VERSUS

JOHN P. WHI TLEY, Warden
Loui siana State Penitentiary, and
THE STATE OF LQU SI ANA,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 94 1742 D 6)

July 31, 1995

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Leonard Montegut appeals the denial of his state prisoner's

petition for wit of habeas corpus filed pursuant to 28 U S. C

8§ 2254. Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



l.

Mont egut was convicted after a jury trial in Louisiana state
court of possession with intent to distribute heroin. He was
sentenced to life inprisonnent. The state court of appea
affirmed. Montegut then filed a petition for state habeas relief.

The state trial court conducted an evidentiary hearing, at
whi ch Montegut introduced the testinony of Dr. Larry Barker, who
was qualified as an expert inthe fields of |istening conprehension
and communi cation theory. The court granted Montegut a new direct
appeal , determ ning that he had received i neffective assi stance of
appel l ate counsel, but denied habeas relief on the remaining
cl ai ns.

On the new direct appeal, the court of appeal found that the
state trial court's jury instructions were not defective and that
Mont egut had not received ineffective assistance of counsel. The
the Loui siana Suprene Court denied his petition for a supervisory
wit.

In the i nstant habeas petition, Montegut alleged that the jury
that convicted him for possession of heroin with the intent to
di stribute had been i nproperly instructed regardi ng the el enents of
the | esser-included of fenses of possessi on and attenpted possessi on
of heroin and that he had received ineffective assistance of
counsel. The magi strate judge determ ned that a reasonabl e person
of ordinary intelligence could have understood the court's
instructions, noting that the jury never asked for additional

instructions nor indicated that it did not understand the charge,



and that Montegut had not received ineffective assistance of
counsel . The magi strate judge thus recomended that the habeas
petition be denied. The district court adopted the findings of the

magi strate judge.

.
A
Mont egut argues that his due process rights were violated
because the instructions regarding the | esser-included of fenses of
possession and attenpted possession were not capable of being
understood by a reasonable juror of average intelligence. He
relies upon Barker's testinony to the effect that the probability
that a reasonabl e person of average intelligence would understand
the court's jury charge was "l ow. "
The state trial court instructed the jury as foll ows:
The essential el enents of possession of heroin with
the intent to distribute are, first of all, the defendant
must possess the substance. Possession nay either be
actual or constructive possession or the conbination of

both. Actual possession connotes the idea of having on
one's person or within one's hands, such as the keys to

my car are in ny pocket now. |'mactually possession the
keys to the car. Constructive possession connotes the
i dea of having possession over or in one's control. M
autonobile is parked in the basenent. | am construc-
tively possession the car. The keys |'m actually
possessing. That's ny car, | put it there and | can go

get it. That's constructively possession

Now, the second elenment in this charge is that the
subst ance nmust be a control |l ed dangerous substance known
as heroin.

Third elenent, the possession nust be know ng or
i ntentional . This elenment has two parts. It nust be
proved to your satisfaction that the defendant knew he
had the substance and that the defendant knew the
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subst ance was, in fact, heroin. A person may have act ual
or constructive possession of a drug but not know about
it :

Fourth element is the defendant nust intend to
distribute the substance. That nust be proved to your
sati sfaction beyond a reasonabl e doubt. Now, to distrib-
ute neans to deliver to sonebody else . . . . Any
transfer of ownership or possession is distribution.

Now, the defendant in this case is not charged
however, with distribution of heroin, but with possession
wth the intent to distribute it. |If you find that the
def endant know ngly and intentionally possessed heroin,
then you're to decide what he intended to do with it.
Did he intend to use it for himor did he intend to
distribute it? . . . If you find that the State has
proven each of these four elenents to your satisfaction
and beyond a reasonabl e doubt, then you should return a
verdict of guilty .

One of the possible responsive verdicts in this
case, and there are five, is guilty of nere possessi on of
her oi n. The essential elenments of nere possession of
heroin are the sane as the first three, possession with
the intent to distribute. One, know ngly and intention-
ally possess, nust be either actual or constructive or
t he conbi nation of both, and it nust be heroin.

The next possi bl e responsive verdict in the case are
what we call attenpted possession of heroin wth the
intent to distribute it, and nunber four is nere attenpt
possession of heroin . . . [Whether the State can
prove or whether evidence revealed to you beyond a
reasonabl e doubt that a person had an intent to do a
crime and did sone overt act towards the acconplishnent
of that crine, that is an attenpted crine.

In a habeas proceeding, the question is "whether the ailing
instruction by itself so infected the entire trial that the

resulting conviction violates due process.” Henderson v. Kibbe,

431 U. S. 145, 154 (1977) (internal quotation and citation omtted).
"The burden of denonstrating that an erroneous instruction was so
prejudicial that it wll support a collateral attack on the

constitutional validity of a state court's judgnent is even greater



than the showing required to establish plain error on direct
appeal ." 1d. "[T]he instruction nmay not be judged in artificial
i sol ation, but nust be considered in the context of the instruc-

tions as a whole and the trial record.™ Estelle v. McCGuire, 502

US 62, 72 (1991) (internal quotations and citation omtted).
Mont egut does not contend that the state failed to prove any
of the elenents of the offense. Further, the district court found
that the evidence was sufficient to support his conviction for
possession with intent to distribute heroin. Mreover, a reading
of the charge reveals that the court adequately set forth the
el ements of possession and attenpted possession of heroin, the
| esser-included offenses. The court instructed that to find
Mont egut guilty of possession of heroin, the jury nust find that he
know ngly and i ntentional ly possessed, either actually or construc-
tively, heroin. To find Montegut guilty of attenpted possession,
the jury was instructed that it nust find that he "had an intent to
do [the] crime" and that he "did sonme overt act towards the
acconplishnent of [the] crine." Finally, although WMbontegut
contends that the court's instructions were "i nconprehensible," the
jury never asked the trial court for additional instructions and
never indicated that it did not understand the charge. Even
assumng that the court's instruction regarding |esser-included
of fenses was erroneous, Mntegut has failed to show that the
instruction so infected the entire trial that his resulting
conviction violates due process. See Kibbe, 431 U S. at 154.

Addi tional ly, Montegut argues that Barker's concl usi ons have



never been rebutted or underm ned by the state in any court. The
state court of appeal, however, rejected Barker's testinony,
determning that when taken as a whole, the instructions were
abundantly clear and capable of being understood by a person of
ordinary intelligence. The court acknow edged that Baker had read
the entire jury charge, but it concluded that he had "focused" only
upon the contested charges. The court of appeal was free to reject
Barker's testinony; Mntegut is incorrect that the court relied
upon a "m staken reading of the record."” Accordingly, the district

court did not err by denying habeas relief.

B.
Mont egut does not nmention his ineffective assistance claimin
his appellate brief. The issue is thus deened abandoned. See

Yohey v. Collins, 985 F.2d 222, 225 (5th Gr. 1993).

AFF| RMED.



