IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30629
Summary Cal endar

W LBERT BRADLEY,
Peti ti oner- Appel | ant,
ver sus
BURL CAIN, Acting, Warden, and
RI CHARD P. | EYOUB, Attorney GCeneral,
State of Loui si ana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(CA-93-1049- B- ML)

(July 25, 1995)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

W bert Bradl ey appeals the dism ssal of his state prisoner's
habeas corpus petition filed pursuant to 28 U.S. C. 8§ 2254. Finding

no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Bradl ey was convicted by a jury of attenpted second degree
mur der . H's conviction was affirnmed on direct appeal. Br adl ey
filed a notion for post-convictionrelief in state court, which was
denied on the nerits, and the Louisiana Suprene Court denied
Bradley's application for supervisory and/or renedial wits.

Bradl ey, proceeding pro se and in forma pauperis, filed a

8§ 2254 petition, raising the sole issue of ineffective assistance
of counsel. The state conceded that Bradley has exhausted his
state renedies. The district court denied Bradley's petition on

the nerits.

.

Bradl ey argues that his trial counsel was ineffective for
failing to object to statenents made by the prosecutor during voir
dire and closing argunent, and to portions of the jury charge that
suggested that it could convict Bradley of attenpted second degree
murder if it found that he had a specific intent to kill or to
inflict great bodily harm He also argues that counsel was
ineffective for msrepresenting to the jury, and for counsel's
failure to know hinsel f, the essential el enents of attenpted second
degree nurder.

To establish an ineffective assistance of counsel claim
Bradl ey nust denonstrate that his attorney's performance was

deficient to the prejudice of the defense. Strickland v. WAshi ng-

ton, 466 U S. 668, 687 (1984). To show deficient perfornmance,

Bradl ey nmust prove that his counsel's performance fell below an



obj ective standard of reasonabl eness. 1d. at 687-88. W indul ge
in "a strong presunption” that counsel's representation fell
"wthin the wi de range of reasonable professional conpetence."

Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr. 1988).

A
Bradl ey suggests that the foll ow ng portion of the jury charge
was erroneous, and his counsel was ineffective for failing to
object to it:

Second degree nurder is the killing of a human bei ng when
the offender has a specific intent to kill or inflict
great bodily harm Thus, it is))in order to convict the
def endant of second degree nurder, you nust find: nunber
one, that the defendant kill))attenpted to kill Lasonya
Moore; nunber two, that the defendant acted with a
specific intent to kill or inflict great bodily harm
Now, | need to nmake it nore narrow for you than that.
The recent cases indicate that in order to convict
soneone of attenpted second degree nurder, you have to be
convi nced beyond a reasonabl e doubt that the defendant
had the specific intent to kill . . . . | need to read
the statute to you. Attenpt is: a person who, having a
specific intent to conmmit a crine,))in this, specific
intent to kill Lasonya Mbore))does or omts an act for
the purpose of and tending directly toward the accom
plishing of his object is guilty of an attenpt to comm t
the crinme intended.

In order to convict of attenpted second degree nurder under LA Rev
STAT. ANN. 8 14:30.1 (West 1995), the jury needed to find that he
had a specific intent to kill. State v. Butler, 322 So. 2d 189,

192 (La. 1975); Scott v. Louisiana, 934 F.2d 631, 634 (5th Gr.

1991). We find that, taken as a whole, the jury charge provided a
correct statenent of the el enents of attenpted second degree nurder
by stating that "[t]he recent cases indicate that in order to
convi ct soneone of attenpted second degree nurder, you have to be
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convi nced beyond a reasonable doubt that the defendant had the
specific intent to kill."

Bradl ey cites Scott v. Louisiana, 934 F.2d 631, 634 (5th Cr

1991), and State v. Ball, 554 So. 2d 114, 115 (La. App. 2d Cr

1989), two cases holding that failure to object to an instruction
al l owi ng conviction of attenpted second degree nurder where there
was only the intent to commt serious bodily harm constitutes

i neffective assistance under WAashi ngton. Scott and Ball are

factually different from the case at bar, however. I n each of

them the court unequivocally instructed the jury that it could

convict with nere intent to cause serious bodily harm In Scott,
the relevant portion of the charge told the jury: "You nust find
that the defendant acted with a specific intent to kill or to

inflict great bodily harm" 934 F.2d at 634. Al though the Ball
court did not quote the offending instruction, the court's
di scussion indicates that, |ike the Scott instruction, it was
unequi vocal and baldly incorrect. 554 So. 2d at 115. Here, the
court correctly stated the intent requirenents for both second
degree nurder and attenpted second degree nurder, contrasting the

two. The charge was accurate.

B
Next we turn to the question of whether Bradley's counsel's
failure to object to the prosecutor's statenents regarding the
intent requirenent sank to the |evel of deficient perfornmance

Bradl ey argues that his counsel was ineffective for failing to



object to statenents nmade by the prosecutor during voir dire and
cl osing argunent that incorrectly suggested that Bradl ey could be
convi cted of attenpted second degree nurder if he had the intent to
inflict great bodily harm The prosecutor told the jury during
voir dire that "[t]he offender has to have specific intent to kill
or inflict great bodily harm W have to prove that he intended to
kill her." He nmade additional, simlar remarks during voir dire,
sonetinmes without nentioning the specific-intent-to-kill elenent.

In closing argunent, the prosecutor stated that

attenpted second degree nurder is the attenpt to kill a
human bei ng when the offender has a specific intent to
kill or to inflict great bodily harm The question is,

did he attenpt to kill her and did he have the intent to
kill her when he made this attenpt?

The prosecutor's msstatenents of the |law seened to be nere
oral | apses and were imedi ately foll owed by the correct standard.

For instance, in voir dire, he stated that "the offender has to

have specific intent to kill or inflict great bodily harm" His
next sentence, however, correctly stated the |aw "W have to
prove that he intended to kill her." Likewise, in closing, the

prosecutor incorrectly defined attenpted second degree nurder as

requiring the "specific attenpt to kill or to inflict great bodily

harm" But his next sentence correctly stated the standard: "The
question is," the prosecutor said, "did he attenpt to kill her and
did he have the intent to kill her when he nade this attenpt?"

Because the prosecutor's msstatenents appear to be nere oral
| apses, imediately and voluntarily corrected, Bradley's counsel

was not deficient for failing to object to them



C.
Bradley's third claimof deficient performance rests on his

counsel's own conmment during voir dire that the intent you
have to find is specific intent to either kill or inflict great
bodily harm" We cannot say that Bradley's counsel's perfornmance
was outside "the wi de range of reasonabl e professional conpetence”
based upon this slip of the tongue, in which he confused the
specific intent required for attenpted second degree nurder wth
that of the underlying offense.

Even if Bradley's counsel's performance had been deficient,

the prejudice prong of Washington would not have been net. At

trial, Bradley testified that his fourteen-year-old girlfriend,
Lasonya Moore, was shot by another man. The state offered the
testinony of the victim and Bradley's two sisters, d adys and
Janice Bradley. dadys testified that Bradley and Moore were in
her living room tal king when she, from another room heard a
gunshot. She saw that Moore had been shot in the arm Bradl ey,
hol ding a gun, told her not to call the police. Janice entered the
room

As Janice was leaving the house, Bradley started shooting
again. dadys testified that she heard three or four shots fired
by Bradley. Janice testified that she heard gunshots whil e she was
in the bathroom As Janice left the bathroom Mdore told her she
had been shot. Moore told Janice that Bradley shot her. After
Janice left the house to call an anbul ance, she heard one nore

shot. She did not observe anyone el se cone into the house with a



gun.

Moore testified that earlier in the day she saw a gun sti cking
out of Bradley's pants. They had a fight, Mwore hit Bradley, and
Bradl ey struck her several tines. She went to d adys's hone, as
did Bradley. Bradley pulled a gun and shot her in the arm Mbore
testified that Bradl ey shot her four tines, hitting her in the jaw,
neck, shoul der, and arm

To establish prejudice, Bradley nust show that counsel's
errors were so serious as to render the proceedi ngs fundanental |y

unreliable or fundanentally unfair. Lockhart v. Fretwell, 113

S. C. 838, 844 (1993). He nust show that, absent the deficient
performance, there is a reasonable probability that the result of
t he proceedi ng woul d have been different. Ball, 554 So. 2d at 116.

In Johnson v. Blackburn, 778 F.2d 1044, 1049-50 (5th Cr.

1985), this court held that Johnson had failed to denonstrate
prejudice as a result of counsel's failure to object to a purport-
edly erroneous jury charge. The charge instructed that for al

three of the crines at issue (second degree nurder, voluntary
mansl aughter, and attenpted second degree nurder), "the accused is
presuned to intend the natural and probable consequences of his
voluntary acts, knowngly perforned.” 1d. at 1046-47. We held
t hat because Johnson raised an alibi defense at trial, and intent
was not a contested issue, he failed to denonstrate prejudice from
the failure to object to the charge. Id. at 1050. Simlarly,
intent was not a contested issue at Bradley's trial: The defense's

theory of the case was that another man shot the victim not that



Bradl ey shot her intending only to cause non-fatal bodily harm

Furthernore, the evidence that Bradley intended to kill Mbore
was over whel m ng. He shot her not once, but four tines. Her
wounds included three in the jaw, neck, and shoul der, indicating
that Bradl ey was shooting to kill by aimng at her head and chest.
After shooting Moore once inthe arm Bradl ey ordered @ adys not to
call the police, revealing anintent to kill More rather than stop
after causing her serious bodily harm This intent was further
clarified by his shooting her three nore tines. |In light of this
evidence and of the defense's theory of the case, Bradley cannot
show a reasonable probability that the result would have been
different had the intent requirenent never been m sstated.
Therefore, no prejudice could have flowed fromBradley's counsel's
performance, even if it had been deficient.

AFFI RVED.



