IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30615
(Summary Cal endar)

ROBERT J. CLARK,
Pl ai ntiff-Appellant,

ver sus

CHARLES C. FOTlI, JR ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-94-2787-L)

(March 8, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In this prisoner's civil rights conplaint under 42 U S. C
8§ 1983, Plaintiff-Appellant Robert J. Cark appeals the district

court's dism ssal of his action pursuant to 28 U.S.C. § 1915(d) as

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



frivolous. For the reasons set forth below, we affirmthe rulings
of the district court in large part but vacate and remand for
further developnent in connection with the ruling dismssing
Clark's Eighth Anmendnent clains inplicating conditions of
confi nenment .

I

FACTS AND PROCEEDI NGS
As a state prisoner sentenced to the custody of the Louisiana

Departnent of Public Safety and Corrections but currently housed in
the Orleans Parish Prison (OPP), Cark filed a pro se, in form
pauperis (IFP) «civil rights conplaint, 42 US C § 1983,
chal I engi ng the conditions of his confinenent. Wthout conducting
a Spears! hearing or otherwise pernmtting Cark to develop the
factual basis of his clains, the magistrate judge concluded that
the conplaint was frivolous and recommended dism ssal. The
district court adopted the report and recommendation of the
magi strate judge and di sm ssed the conplaint as frivol ous.

I

ANALYSI S

hj ections to the Magi strate Judge' s Report

Clark argues that the district court inproperly dismssed his
conplaint wthout considering his tinely objections to the

magi strate judge's report. A party is entitled to a de novo revi ew

of the record by the district court if such party files objections

to the magistrate judge's report. See Longmre v. GQuste, 921 F. 2d

Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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620, 623 (5th Gr. 1991). The magistrate judge's report and
recomendati on was entered on Septenber 7, 1994, and Cark tinely
filed his objections on Septenber 20, the tenth day followi ng entry
of the report and recommendati on. See Fed. R Gv. P. 6(a)
(computation of tine); 72(b) (time for filing objections to
magi strate judge's report and recomendation). The district court
clearly erred in finding that Cark had failed to file any
obj ecti ons.

Failure to consider the tinely objections, however, is subject

to a harmess error analysis. Smth v. Collins, 964 F.2d 483, 485

(5th CGr. 1992). Clark's objections nerely re-urged the clains

raised in his conplaint, and the district court conducted a de novo

review of the conplaint and record. We are convinced that any
error in failing to consider the objections was harmn ess here.
Smth, 964 F.2d at 485 (failure to consider witten objections
whi ch do not chal l enge the nagi strate judge's factual findings but
merely re-urge legal argunents is harm ess error).

A conmplaint filed IFP can be dism ssed sua sponte if the

conplaint is frivolous. 28 U.S.C. § 1915(d); Cay v. Estelle,

789 F.2d 318, 323 (5th Cir. 1986). A conplaint is frivolous if it

| acks an arguable basis in |law or fact. Ancar v. Sara Pl asnma,

Inc., 964 F.2d 465, 468 (5th Cr. 1992). W review the district
court's dism ssal for an abuse of discretion.

A. Pl ace of Confinenment

Clark posits that he is inproperly housed at OPP and is

entitled to a transfer to a state-run facility. Cenerally, an



i nmat e has no constitutional right to be inprisoned in a particular
institution, even if life in the one institution is significantly

| ess desirable than in another. Maddox v. Thonms, 671 F.2d 949,

950 (5th Cr. 1982). Under Louisiana |law, state officials have
discretion to place a state prisoner in any institution, including
parish prisons. See La. Rev. Stat. Ann. 8§ 824(A), (B) (West 1992
& Supp. 1995). Clark does not have a liberty interest in being

confined in a state-run institution. See Aim v. Wki nekona,

461 U. S. 238, 249, 103 S. . 1741, 75 L.Ed.2d 813 (1983) (state
statute or regulation creates protected liberty interest for
prisoner when it uses mandatory | anguage to pl ace substantive limt
on official discretion). The district court did not abuse its
discretion in dismssing this claimas frivol ous.

B. Equal Protection

Clark al so clains that he was deni ed equal protection because
he does not receive the sane benefits and privileges as inmates
housed in state-run facilities. To establish an equal protection

violation Clark nust denonstrate, inter alia, that simlarly

situated individuals were treated differently. Muhammad  v.

Lynaugh, 966 F.2d 901, 903 (5th Cr. 1992). Al of the inmates at
OPP are subject to the sanme rules and regulations. Not hi ng
indicates that the inmates at parish prisons are, for purposes of
an equal protection analysis, simlarly situated to inmates in a
state facility. See id. (prisoner in one prison unit not
"simlarly situated" to prisoner housed in another unit).

Therefore, Cark cannot establish an equal protection violation;



this claimtoo was properly dism ssed as frivol ous.

C. Access to the Courts

Clark next contends that he is being denied access to the
courts because the law library and | egal assistance avail able at
OPP are insufficient. A plaintiff cannot establish a cognizable
deni al - of -access-to-the-courts claim unless his position was

prejudi ced by the alleged deprivation. R chardson v. MDonnell

841 F.2d 120, 122 (5th Cr. 1988). dark has not alleged that he
was actually denied access to the court or that any pending
litigation was prejudiced, and therefore has not stated a

cogni zable 8 1983 claim See Mann v. Smith, 796 F.2d 79, 84 n.5

(5th Gr. 1986). This claimtoo is wholly lacking in nerit and
t hus was properly di sm ssed.

D. Ei ght h Anendnent

Finally, Cark clainms that the conditions of his confinenent
violate the Ei ghth Anendnent. We review a prisoner's challenge of
his conditions of confinenent under the "deliberate indifference"

standard. WIlson v. Seiter, 501 U S 294, 303 (1991). "To the

extent that [prison] conditions are restrictive and even harsh,
they are part of the penalty that crimnal offenders pay for their

of fenses against society." Rhodes v. Chapnman, 452 U. S. 337, 347

(1981). Conditions of confinenment which do not Jl|ead to
deprivations of essential food, nedical care, or sanitation do not
anount to an Eighth Amendnent violation. 1d. at 348.

Clark contends that the conditions at OPP violate the Eighth

Amendnent because he is permtted outdoor exercise for only one



hour per week; there is inadequate ventilation in the parish
prison; and it is overcrowded. These allegations are intertw ned
because the degree of exercise constitutionally required is
dependent on the size of the inmate's cell, the anobunt of tine that
the inmate spends in his cell, and the overall duration of the

confi nenent. See G een v. Ferrell, 801 F.2d 765, 771 (5th Gr.

1986) . As Clark was not given an opportunity to develop the
factual basis of his clains inthe district court, it is inpossible
to tell fromthe record whether the conbination of essentially no
out door exerci se, i nadequate ventil ation, and overcrowdi ng nake t he
conditions of confinenment at OPP constitutionally deficient.
Therefore, the portion of the judgnent dism ssing this aspect of
Clark's Ei ghth Anmendnent claim nust be vacated and the case
remanded for further proceedi ngs consistent with this opinion.

In the sanme vein, Cark argues that the food served also
violates the Ei ghth Anmendnent because the quantity of food is
i nadequate, and it is prepared and stored under unsanitary
condi ti ons. To the extent that Clark argues that the food is
i nadequat e because he receives only two neals per day, his claim
fails to rise to the level of a constitutional violation. See
Geen, 801 F.2d at 770-71. To the extent that C ark argues that
the food is nutritionally inadequate and prepared under unsanitary
condi ti ons, however, he nust be permtted to develop further the
factual basis of his clains. Therefore, the portion of the

judgnent dismssing this aspect of his Ei ghth Arendnent claimis



vacated and the case remanded for further proceedi ngs consi stent
with this opinion.

E. Appoi nt nent of Counsel

Finally, Cark has filed a notion for appoi ntnment of counsel.
But, as he has presented his case adequately to us, and has not
denonstrated that his case presents such exceptional circunstances
t hat appoi ntnent of counsel would be required as a matter of |aw,
his notion is denied. Uner v. Chancellor, 691 F.2d 209, 213
(5th Gir. 1982).

AFFI RVED in part and VACATED and REMANDED in part.



