IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30614

Summary Cal endar

HENDERSON FORD
Pl ai ntiff-Appellant,
V.

CHARLES C. FOTl, Sheriff, Ol eans Parish
and UNI DENTI FI ED PARTI ES,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 94 1575 F)

April 14, 1995

Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *

Hender son Ford appeals the dism ssal of his clains against
Charles C. Foti, Sheriff of the Oleans Parish Prison, and
unidentified parties as frivolous under 28 U . S.C. § 1915(d). W

affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Wil e incarcerated at the Ol eans Parish Prison (OPP)

Hender son Ford, proceeding pro se and in fornma pauperis (IFP)

filed a conplaint pursuant to 42 U S. C. § 1983. Ford sued
Sheriff Foti because he has been denied | aw books and § 1983
forms. Specifically, Ford alleged the foll ow ng.

Ford requested Southern Reporters using an inmate library
| oan application on March 10, 1994. About three weeks |ater, he
met with a paral egal and asked about the books. The paral egal
told himthat it was up to the legal staff to provide himthe
books. The next day he received a letter fromthe | egal staff
informng himthat it could not assist himwth his crimnal case
and to contact the attorney who was handling his case.

On April 4, 1994, Ford requested another book, 8§ 1983 forns,
and an envelope with a stanp to mail the form About two weeks
later he met with a paral egal and again requested the fornms and
t he book, but said he no | onger needed the stanp. On April 29,
1994, he received a letter telling himthat he woul d not be
provi ded 8§ 1983 packets and that the federal court requires the
| egal staff to interview inmates before giving them packets to
hel p prevent frivolous suits. A week later he net with a
paral egal and again requested the forns and books. To date, he
has not received the §8 1983 fornms and had to wite to the clerk
of the federal district court to file the instant suit. Ford
sought conpensatory and punitive danmages.

A magi strate judge determ ned that Ford's clainms were

frivolous, noting that OPP' s requirenent that a prisoner be



interviewed by | egal personnel prior to the issuance of § 1983
forms is not unreasonable. The nagistrate judge further observed
that, as evidenced by the instant § 1983 form Ford had access to
the sanme and that he could readily attain such forns on witten
request to the clerk of federal district court. As to Ford's
claimthat he was deni ed access to | aw books, the magistrate

judge cited to dinton v. Howard, Jr. et al v. Charles Foti, Jr,

1989 W 152715 (E.D. La. Dec. 14, 1989), which set forth that OPP

of ficials nmust provide Southern Reporters to prisoners.

According to the magi strate judge, that opinion applied only to

pro se prisoners and that prisoners such as Ford, who are

represented by counsel, are not being denied access to the court.
After being granted a continuance, Ford filed an objection

to the magi strate judge's recommendati on, arguing, inter alia,

t hat he was denied access to the courts when the defendants
deni ed his request for |aw books containing the cases cited in
the magi strate judge's report. After review ng Ford's objection,
the magi strate judge ordered that Ford's objection be "set for
heari ng on August 24, 1994." On July 2, 1994, Ford filed a
nmotion for leave to file a supplenental conplaint. The district
court did not rule on the notion, but dismssed Ford's initial
conplaint. Judgnent was entered on August 22, 1994.

Ford filed a notion to vacate the judgnent on Septenber 1
1994. Because it was filed within ten days of the entry of final
judgnent (see Fed. R Cv. P. 6(a)), it was a notion filed

pursuant to Fed. R GCv. P. 59(e). See Harcon Barge Co., Inc. V.




D& GBoat Rentals Inc., 784 F.2d 665, 667 (5th Cr.) (en banc),

cert. denied, 479 U S. 930 (1986); see also Craig v. Lynaugh, 846

F.2d 11, 13 (5th G r. 1988) (when the defendants have not been
served, the date of filing, not the date of service, governs to
determ ne whether a notion is one pursuant to Rule 59(e) or Rule
60(b)) .

Ford alleged in his notion to vacate that he received three
of the cases cited by the magistrate judge the sane day he mail ed
his objection to the report and recommendati on and that the
district court should have considered this before dismssing his
conplaint. The district court denied the Rule 59(e) notion on
Septenber 14, 1994.

Ford filed a request for an extension of tinme to file a
noti ce of appeal and a request for copies of his district court
filings, which the court granted. See Fed. R App. 4(a)(5).
Ford had an extension of thirty days from Cctober 4, 1994, or
until Novenber 3, 1994. He filed a notice of appeal on Novenber
3, 1994.

Ford argues that the district court erred when it di sm ssed
his clainms as frivol ous because it should have given him an
opportunity to further develop his allegations to state an
arguabl e basis in law or fact. He asserts that all litigants,

i ncl udi ng those who are pro se, are to be accorded equal
consi derati on.
A district court may dism ss an | FP conplaint as frivol ous

under 8§ 1915(d) if it lacks an arguable basis in |law or fact.



Eason v. Thaler, 14 F.3d 8, 9 (5th Gr. 1994). |If it appears

that "insufficient factual allegations mght be renedied by nore

specific pleading,” this court considers "whether the district
court abused its discretion by dism ssing the conplaint either
Wth prejudice or without any effort to anend."” 1d.

Ford contends that he was deni ed access to the courts when
OPP officials failed to give him§8 1983 forns. He asserts that
he shoul d not have been required to tell the paral egal the basis
of his 8§ 1983 conplaint to obtain 8§ 1983 fornms. He argues that
when he filed the instant conplaint he did not know that he could
have obtained the § 1983 formfromthe district court, and
obtained the instant formonly after he received help from
anot her i nmate.

Ford argues that inmates such as hinself, who are indigent
and unable to obtain to a stanp and an envel ope, are unable to
get the forns fromthe clerk of court. He adds that he wanted
the fornms to file a civil matter not related to this conplaint
and shoul d have been given the formw thout having to explain
al l egations that he would allege. Once he received the § 1983
formfromthe clerk's office, he decided to file the instant
conplaint first.

Prisoners have a constitutionally protected right of access

to the courts. Bounds v. Smth, 430 U S. 817, 821 (1977).

"While the precise contours of a prisoner's right of access to
the courts remain sonewhat obscure, the Suprene Court has not

extended this right to apply further than the ability of an



inmate to prepare and transmt a necessary |egal docunent to a

court."” Brewer v. WIlkinson, 3 F.3d 816, 820 (5th G r. 1993)

(footnote omtted), cert. denied, 114 S. C. 1081 (1994); see

al so Bounds, 430 U S. at 828 (describing the right of access to

the courts as requiring prison officials to provide prisoners
with adequate law |ibraries or adequate assistance fromtrained
| egal personnel). To prevail on a denial -of-access-to-the-courts

claim the claimnt nust show he was prejudiced by the alleged

violation. Henthorn v. Sw nson, 955 F.2d 351, 354 (5th Cr.),
cert. denied, 112 S. . 2974 (1992).

Ford obvi ously had access to the 8 1983 formused to file
the instant suit. He has not alleged that any delay in having to
obtain the formfor the instant conplaint fromthe federal court
prejudiced his position as a litigant or even prevented himfrom

filing a pleading. See Brewer v. WIlkinson, 3 F.3d 816, 820 (5th

Cir. 1993) (inmates nust be able to prepare and transmt
necessary | egal docunents). Nor would such an allegation have a
basis in law or fact inasnuch as the purported constitutional

violations occurred no earlier than March 25, 1994, and he fil ed

his conplaint on May 20, 1994. See Ali v. Higgs, 892 F.2d 438,
439 (5th Gr. 1990) (personal injury limtations period of the
forum state governs limtations period for filing § 1983

conplaint); Elzy v. Roberson, 868 F.2d 793, 794 (5th Gr. 1989)

(a personal injury plaintiff has a one year to file suit in
Loui siana). Further, Ford could have filed any unrelated suit as

soon as he found out about obtaining the forns fromthe district



court. Nothing indicates that he woul d have been prevented from
filing the sanme at that tinme or that he was otherw se prejudi ced.
Accordingly, the district court did not abuse its discretion when
it dismssed this claimas frivolous.?

Ford al so argues that the district court erred when it
di sm ssed as frivolous his claimthat the failure of OPP
officials to provide him Sout hern Reporter books denied him

access to the courts. According to Ford, if the nagistrate judge

was correct in stating that the order in dinton Howard V.

Charles Foti, Jr., required that only pro se prisoners be

supplied Southern Reporters, then Ford is suffering prejudice.
He adds that he did not explain in his conplaint how he was
prejudi ced by the denial of the | aw books because he thought that
was sonething that he had to prove at trial

Ford's filings indicate that he wanted the | aw books to
research matters to assist his court-appointed counsel for his
crimnal trial. A crimnal defendant who is represented by
counsel has neani ngful access to the courts vis-a-vis the

crimnal action pending against him See Tarter v. Hury, 646

F.2d 1010, 1014 (5th Cr. 1981). Thus, the district court did
not abuse its discretion when it dism ssed the claimas

frivol ous.

. In so ruling, we hold only that Ford his not shown that
he was prejudiced by the violations he has alleged of his right
of access to the courts, as required by Henthorn, 955 F.2d at
354. We express no view on whether a requirenent, if indeed one
exists, that legal staff interviewinmates before giving them$§
1983 fornms woul d present constitutional problens.

7



Finally, Ford argues that the district court should have
permtted himto anmend his conplaint before dismssing it, to
"clarify his factual allegations and |l egal theory to conformwth
the requirenents of a valid | egal cause of action." A party may
anend a pleading at anytine before a responsive pleading is

filed. Fed. R CGv. P. 15(a); WIllis v. Collins, 989 F.2d 187,

189 (5th Cr. 1993). The defendants were never served and did
not file a responsive pleading. Therefore, technically, Ford
coul d anend his conplaint once as a matter of right.

Ford's notion for |eave to anend, however, did not state a
new claimor add specific allegations of prejudice, but nerely
stated that "[e]vents have occurred since [he] filed his
conplaint which are simlar in nature to the violation alleged in
the conplaint.” As discussed above, Ford's claimthat he was
deni ed access to the courts |acks an arguable basis in | aw and
fact. Ford, however, alleged in his objections to the nmagistrate
judge's report that he was denied his request for |aw books
containing the authority the magistrate judge used in his report
and recommendati on. Presumably, it was the denial of these books
that constituted the "[e]vents [that had] occurred since [he]
filed his conplaint which [were] simlar in nature to the
violation alleged in the conplaint.”

On appeal, Ford argues that the district court should have
taken into consideration that he was denied the requested | egal
materials before dismssing his conplaint. According to Ford,

had he had the requested authority, he could have made a "nore



meani ngful " response on | egal grounds to the nmagi strate judge's
report.

G ven that Ford had the three cases he requested before
filing his appellate brief, he could have made his "nore
meani ngful " response to the magistrate judge's report on appeal,
but did not so do. Mdreover, as discussed above, the district
court, which adopted the nmagistrate judge's report, did not abuse
its discretion when it dism ssed Ford's clains as frivol ous.
Accordingly, Ford fails to show that he was prejudiced as a
litigant by the purported denial of the requested |aw books.

| nasnuch as Ford's anendnent | acked an arguable basis in | aw
or fact, any error commtted by the district court in not

permtting Ford | eave to anend was harml ess. See Eubanks v.

Mul I en, No. 94-10103, p. 12-13 (5th Gr. Dec. 14, 1994)
(unpubl i shed; copy attached) (district court's technical error in
disallowng 8 1983 plaintiff to amend when defendant had not yet
filed an answer was harnl ess because anended cl ai m | acked an
arguabl e basi s).

The judgnent of the district court dism ssing Ford's

conpl aint without prejudice is AFFI RVED



