IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30598
Summary Cal endar

MARY COLLEEN HOMARD,
Pl ai ntiff-Appellant,
ver sus
CHARLES C. FOTl, JR,
Crimnal Sheriff, Parish
of Ol eans,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-93-387-J(1))

Cct ober 11, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Mary Coll een Howard filed suit against Ol eans Parish
Sheriff Charles C. Foti, Jr. under 42 U S. C. 8 1983 and Loui si ana
state law, alleging that Sheriff Foti violated her constitutional
rights and acted negligently in failing to protect her froman

attack by a fell ow detainee, and providi ng i nadequat e nedi cal

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



care. After a jury trial, the jury returned a verdict that
Howar d take nothing, and the magi strate judge entered final
j udgnent on the verdict. Howard appeals the final judgnent.

Finding no error, we affirm

| . BACKGROUND

A Procedural Background

On February 2, 1993, Mary Coll een Howard ("Howard") filed
suit against Charles C. Foti, Jr. ("Sheriff Foti"), the Crimnal
Sheriff for the Oleans Parish Prison, in the district court
under 42 U. S.C. § 1983 and the First, Fourth, Fifth and
Fourteenth Anendnents, alleging that Sheriff Foti breached the
duty to protect her fromforeseeabl e attacks by anot her detai nee
and to provide her with reasonabl e nedi cal care during her
detention in the Oleans Parish Prison in February 1992. The
conplaint also alleged several clains arising under Louisiana
law, including assault, battery, intentional infliction of
enotional distress and negligence. The parties consented to a
jury trial before a magi strate judge, which began on August 1,
1994. At the close of the evidence, the nmagistrate judge denied
Sheriff Foti's notion for judgnent as a matter of |law, and the
jury returned a verdict in favor of Sheriff Foti on August 3,
1994, finding that he neither acted negligently nor violated
Howard's constitutional rights. The magistrate judge entered
judgnent for Sheriff Foti, dism ssing Howard's conplaint with

prejudice. Howard then filed a FED. R C V. P. 50(b) notion for



judgrment as a matter of law* or, alternatively, a Rule 59 notion
for a newtrial. The magistrate judge denied both notions.
Howard filed a tinely notice of appeal and a notion to appeal in

forma pauperis, which was granted by this court.

B. Fact ual Background

Howard was arrested on February 4, 1992 and placed in a
holding cell in the Central Lock-Up area of Ol eans Parish Prison
about 3:00 that afternoon. At approximately 7:00 that evening,
Howard, sitting alone in the cell, heard a | oud commoti on through
the nmetal door, including the sounds of a wonman screamn ng,
several male voices yelling, and a scuffle. Howard testified
that, suddenly, the door to the holding cell opened, and five
mal e deputies carrying a woman, Debra MIls ("MIIls"), entered
the room threw the woman headfirst against the back wall and
floor of the cell, ran out of the cell and slamed the door.
Howard testified that she has not identified the five deputies,
al t hough she renenbered that all were black males and one deputy
appeared ol der because he had grey hair around his tenples.

Wen MIIs was thrown, she hit her head on the floor and
began bl eeding fromher |ip, nose and forehead. Howard testified
that MI|ls appeared very intoxicated; she was slurring her
speech, stunbling, and snelled strongly of alcohol. Howard

testified that MIls directed her anger toward Howard, yelling at

1 Al though the notion is entitled "Mtion to Renew Mtion
for Judgnent as a Matter of Law. . .," the record reveal s that
Howard did not nake a notion for judgnment as a matter of |aw at

the cl ose of her case-in-chief, or at the close of all evidence.
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her and hitting her. Howard testified that MI|Ils grabbed
Howard's hair and slanmed her head against the wall. During the
struggle, MIIls slipped and fell on Howard's |left ankle, causing
it to crack audibly. Howard testified that the entire
altercation |l asted approximtely ten m nutes.

Howard testified that she screaned for hel p throughout the
attack, but no one answered her cries. After the attack, Howard
began pounding on the door to get the attention of the deputies.
Howard cal | ed her husband to tell himabout the attack and to get
himto notify the prison personnel. Phone records reveal that a
call was placed from Howard's cell to her husband's Houston hone
at 7:16 p.m, and also record a call from her husband' s hone to
the jail at 7:22 p.m. Howard testified that a few m nutes after
she cal |l ed her husband, sone nale deputies entered the cell, and
the ol der deputy asked Howard what had happened. Howard
testified that she told the deputy that she thought her |eg was
broken. The deputies escorted MIIls out of the cell.

A corpsman reentered the cell in a few m nutes and exam ned
Howard's ankle. The corpsman's nedical report noted that Howard
had suffered a soft tissue injury to her ankle, and stated that
she needed ice and Tyl enol that evening, and that she shoul d have
the ankle x-rayed the next norning. Howard testified that the
corpsman returned with ice but no Tylenol. Howard asked hi m at
this time if MIls was H V positive, but he answered that he did

not know. Throughout the night, Howard asked to see a doctor



approximately every thirty mnutes, but she was told that she
coul d not see a doctor until the next day after she was booked.

Howard testified that, about 11:00 p.m or mdnight, MIlIs
was returned to the holding cell to use the bathroom and the
tel ephone. MIls was ordered by a deputy to hug Howard, which
she did. Howard testified that another deputy then told her that
MIls was H V positive. Howard recalled that MIIls remained in
the cell with Howard for a short while, and that they conversed.

MIls testified that she was arrested on February 4, 1992
for public drunkenness at the New Ol eans bus station. MIlls
stated that she renenbered being thrown into the hol ding cell,
but went "blank" after that. MIIs testified that she had no
personal recollection of attacking Howard, and that she believes
that if she had done so she would renenber. MIIs testified that
she renenbered being escorted back to the holding cell where
Howard was | ocated, and that they conversed. MIlIls stated that
Howard told her that she had picked a fight with Howard, had
fallen on her and had broken her leg. MIls stated that she did
not believe that she had done so, but she apol ogi zed to Howard
anyway, because Howard obviously believed that the fight had
happened. MIlls testified that Howard did not act afraid of her
when she returned to the holding cell; rather, Howard spoke to
MIls very calmy, although she did seem frightened of the
deputi es.

On February 5, Howard was booked and brought to court for a

hearing. Upon her return to Central Lock-Up, she was net by a



doctor, who ordered her to be taken to the Charity Hospital of
Loui si ana Energency Room Howard was taken to Charity at about
10: 00 p.m on February 5. The doctors at Charity determ ned that
her ankle was fractured. They put her ankle in a splint and gave
her crutches, but when she returned to Central Lock-Up, the
deputies took away her crutches.

Howard further testified that throughout her stay in the
Ol eans Parish Prison she received i nadequate nedical care.
Howard stated that the prison personnel ignored her sick cal
requests, forced her to wal k on her broken ankle w thout
assi stance, and del ayed in responding to her requests for
medi cation needed to control her thyroid condition. On February
15, in response to calls fromHoward's Houston attorney and a
conplaint by N kki Virgil Kaufman, Howard' s cell mate, Howard net
wth Sheriff Foti, who left guidelines with the deputies about
her further treatnment. Sheriff Foti ordered the deputies to
all ow Howard to use a wheelchair, take neals in her cell and go
to the nmedical clinic every day. On February 20, Howard was
transported to Houston, Texas by a Harris County deputy sheriff
and placed in the hospital section of the Harris County Jail.
Howard testified that she was released fromjail about a week

| ater.



I'1. DI SCUSSI ON

A Sufficiency of the Evidence



Howard argues that the evidence does not support the jury's
verdi ct rejecting her Louisiana | aw negligence claim At the
cl ose of the evidence, Sheriff Foti noved for judgnent as a
matter of |law under FED. R CV. PRO 50(a), but Howard failed to
make a Rul e 50(a) notion, even though the magi strate judge
af forded her attorney an opportunity to do so.? After the jury
returned a verdict in favor of Sheriff Foti, Howard filed a "Rule
50(b) Motion for Renewal of Mdtion for Judgnent as a Matter of
Law after Trial on the State Court Liability Issues . . . or
Alternatively, for a New Trial on Al Issues.” In this notion,
Howard argues that she is entitled to judgnent as a matter of |aw
on her claimthat Sheriff Foti's enployees were negligent in
throw ng Debra MIls into the holding cell wth Howard while
MIIls was intoxicated. The court denied Howard's notion for

judgrment as a matter of law and her notion for a newtrial.?

2 At the close of evidence M. Usry, the attorney
representing Sheriff Foti, noved for judgnent as a matter of |aw
Foll ow ng his argunent in support of this notion, this
exchange took pl ace:

THE COURT: Anything else on your notion?
MR, USRY: That's it, Judge.

THE COURT: All right, M. Schumacher [Howard's
attorney], your response to that notion? And | m ght
add, too, if you want to nake a notion on the judgnent
as a matter of law, go at it.

MR, CARL SCHUVACHER: Your Honor, | want to be quiet and
expedite matters, and | submt it. | think Your Honor
has a good grasp of the |aw.

3 We cannot discern the grounds upon which the district
court denied the notion for judgnent as a matter of |aw or the
nmotion for new trial because the transcript of the hearing at
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To preserve the right to nmake a Rule 50(b) renewed notion
for judgnent as a matter of law (fornerly, judgnent non obstante
verdi cto, or notw thstanding the verdict), a party nmust first
nmove under Rule 50(a) for judgnent as a matter of |law at the
close of all evidence (fornerly, for directed verdict). FED. R

ClV. P. 50; McCann v. Texas City Refining, Inc., 984 F.2d 667,

671 (5th Cr. 1993); Vero Goup v. ISS-International Serv. Sys.,

971 F.2d 1178, 1182 (5th Cr. 1992); Seidman v. Anerican

Airlines, Inc., 923 F.2d 1134, 1137 (5th Gr. 1991). It is well-
established that the sufficiency of the evidence is not
revi ewabl e on appeal unless a notion for judgnent as a nmatter of
| aw was made in the trial court at the conclusion of all the
evi dence. MCann, 984 F.2d at 671; Seidman, 923 F.2d at 1137.
The prerequisite of a notion for judgnent as a matter of |aw
before subm ssion to the jury serves two purposes:

it enables the trial court to re-exam ne the question

of evidentiary insufficiency as a matter of lawif the

jury returns a verdict contrary to the novant, and it

alerts the opposing party to the insufficiency before

the case is submtted to the jury, thereby affording it

an opportunity to cure any defects in proof should the

notion have nerit.
Seidman, 923 F.2d at 1137.

Al t hough this court has excused technical nonconpliance with
the requirenents of Rule 50(b), it has done so only where the

purposes of the rule were satisfied. See, e.q., Davis v. First

Nat'| Bank, 976 F.2d 944, 948-49 (5th Gir. 1992) (wai Vi ng

whi ch the magi strate judge expl ained his reasons for denying
these notions was not included in the record on this appeal.

9



requi renent of a notion for directed verdict at the close of al
t he evi dence where the defendant noved for directed verdict at
the close of the plaintiff's case, and only a few m nutes el apsed

between that notion and the close of all evidence), cert. denied,

113 S.Ct. 2341 (1993); Jones v. Benefit Trust Life Ins. Co., 800

F.2d 1397, 1401 (5th Cr. 1986) (excusing failure to nove for
directed verdict when party objected to the court's jury
instructions on grounds that there was no evidence to support a
particular claim. |In the present case, Howard did not at any
time prior to submssion to the jury nove for judgnent as a
matter of law, nor did she object to jury instructions on the
ground of insufficient evidence; thus, the purposes of the rule
have not been served, and Howard's failure to nove for judgnment
as a matter of law at the close of all evidence cannot be

excused. See H nojosa v. City of Terrell, Tex., 834 F.2d 1223,

1228 (5th Gr. 1988) (refusing to excuse nonconpliance under
simlar circunstances).

Because Howard did not nove for judgnent as a matter of |aw
under Rule 50(a), our review of the district court's denial of
her Rule 50(b) renewed notion for judgnent as a matter of lawis
narromly limted to "whether there was any evidence to support
the jury's verdict, irrespective of its sufficiency, or whether
plain error was commtted, which, if not noticed, would result in
a mani fest mscarriage of justice." Seidman, 923 F.2d at 1138;

Hi noj osa, 834 F.2d at 1228. Thus, we nust determ ne whet her

there was any evidence to support the jury's "no" answer to
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I nterrogatory Nunmber 3--"do you find froma preponderance of the
evi dence that Sheriff Charles C. Foti, Jr. was unreasonable in
pl acing Debra MIls in the cell with plaintiff?".

When a federal court presides over the resolution of a state
law claim although federal |aw determ nes the sufficiency of the
evi dence, state |aw governs the type of evidence necessary to

support a verdict. Dawson v. VWAl-Mart Stores, Inc., 978 F.2d

205, 208 (5th Cr. 1992). Under Louisiana |law, to hold pena
authorities liable for an injury inflicted upon an i nnmate by
anot her inmate, the authorities nust know or have reason to
anticipate that harmw |l ensue and fail to use reasonable care

in preventing the harm Parker v. State, 282 So. 2d 483, 486

(La.), cert. denied, 414 U S. 1093 (1973); Brewer v. State,

t hrough Dept. of Corrections, 618 So. 2d 991, 992 (La. C. App.

1993). Thus, Howard needed to prove by a preponderance of the
evi dence that the deputies at Central Lock-Up knew or had reason
to know that Debra MIIls was |ikely to cause harmto Howard.
Conversely, for the jury to find that the deputies acted
reasonably in placing MIls in the cell with Howard, there nust
be evidence to support a finding that the deputies did not have
reason to know that Debra MIIls would |ikely harm Howar d.

Howard testified that around 7:00 p.m, on February 4, 1992,
she heard a | oud commotion outside the holding cell, and five
mal e deputies were required to restrain Debra MI|s because she
was i ntoxicated and hostile. Howard also testified that MIIs

appeared very intoxicated; that she was stunbling, slurring her
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words and that she snelled of alcohol. However, Howard's story
cont ai ned i nconsi stencies and contradictions to other evidence
that m ght have led the jury to discredit her testinony. First,
Howard coul d not describe the five deputies who threw MIls into
the cell beyond renenbering that they were bl ack nmal es, and that
one was ol der than the others. Also, although Howard testified
that her ankle was injured when MIIls physically attacked her, in
a statenent recorded i mediately after the injury Howard reported
that MIls fell on her ankle. Howard testified that MIls wire a
shirt with rolled-up sleeves that reveal ed track marks on her
arns; however, MIIls testified that she wore a | ong-sl eeved denim
j acket on the night of her arrest. Al though Howard testified
that the altercation occurred around 7:00 to 7:15, and that the
phone call to her husband listed on the phone records at 7:16
occurred after the fight, MIIls's Affidavit of Arrest reports
that she was arrested at 7:35 that evening.

MIls testified that she was arrested at the New Ol eans bus
station for public drunkenness. MIlIls renenbered that she had
been thrown in the cell, but testified that she went "blank" and
does not renenber fighting with Howard. MIlls also testified
that she believes that if she had attacked Howard, she would have
remenbered doing so. The jury was entitled to believe MIIs's
testinony that she woul d have renenbered an altercation if one
had occurred.

Li eutenant Maxi e Jefferson, the watch conmmander at Central

Lock-Up for the evening shift on February 4, 1992, testified that

12



an altercation did not occur between two female inmates on that
night. She testified that if an altercation had occurred, she
woul d have filed an incident report, and yet there is no incident
report. Lieutenant Jefferson stated that she did not renenber
hearing any scream ng or pounding com ng fromthe hol ding cell.
Al t hough Li eutenant Jefferson was inpeached with her deposition
testinony that a hostile woman was taken into Central Lock-Up on
that evening and restrai ned, she offered as explanation for the
i nconsi stency that in the deposition, she m sunderstood the
guestion, so that her answer was neant to explain what procedure
woul d be followed if a hostile femal e was taken to Central Lock-
Up. It is for the jury to decide whether to accept Lieutenant
Jefferson's explanation of the inconsistency; this court cannot
overturn their decision.

Al t hough the evidence is uncontradicted that Debra MIIls was
i ntoxi cated when she was placed in the holding cell with Howard,
the only evidence that MIls was acting belligerently before
entering the holding cell, thereby giving the jail personnel
notice that MIIls presented a risk of harmto Howard, was
Howard's testinony that she heard a commoti on outside of the cel
i mredi ately before MIls was brought into the cell. Because of
the internal inconsistencies in Howard's testinony, and its
contradiction on sone points by other evidence, the jury could
have decided not to credit the truthful ness of Howard's story.
"It is the function of the jury as the traditional finder of

facts, and not this court, to weigh conflicting evidence and
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i nferences, and determne the credibility of w tnesses."

MacArt hur v. University of Tex. Health Cr., Tyler, 45 F.3d 890,

896 (5th Gr. 1995) (citing Boeing v. Shipnman, 411 F.2d 365, 374-

75 (5th Gr. 1969)(en banc)). Furthernore, Howard's testinony
that MIls physically attacked her w thout provocation was
contradicted by the testinony of Lieutenant Jefferson and MIIs
that they believed that an altercation did not occur. The jury
could have decided fromthis evidence that MIIs did not attack
Howard or that Howard's ankle was injured in sone other way.
Havi ng chosen to di sbelieve Howard's story about the commotion
before MIls was brought into the cell and her altercation with
MIls, the jury could have reasonably inferred that, although
MIls was intoxicated, she gave no indication to the personnel at
Central Lock-Up that she woul d harm anot her inmate. Therefore,
the jury could have concluded that Sheriff Foti, through his
enpl oyees, was not unreasonable in placing Debra MIls in the
hol ding cell with Howard. W conclude that there was sufficient
evi dence to support the jury verdict in favor of Sheriff Foti on

Howar d' s negligence clai munder Louisiana | aw.

B. The Jury Charge

Howard contends that the jury charge and Jury Interrogatory
No. 3 msled the jury by failing to instruct the jury that
Sheriff Foti could be found negligent under Louisiana lawif the

jury determ ned that his enpl oyees were negligent.

14



In determ ning whether a jury was properly charged as to
applicable state law, the court considers the "overall inport of
the instructions and interrogatories in th[e] case." NMyzeke v.

International Paper Co., 933 F.2d 1293, 1296 (5th Cr. 1991). W

review jury instructions and interrogatories under the abuse of

di scretion standard. Barton's Di sposal Serv., Inc. v. Tiger

Corp., 886 F.2d 1430, 1434 (5th GCr. 1989). To conplain of
erroneous jury instructions, the challenger nust first
denonstrate that the charge as a whole creates a substantial and
i ner adi cabl e doubt whether the jury has been properly guided in
its deliberations. E.DI1.C v. Mjalis, 15 F. 3d 1314, 1318 (5th

Cr. 1994). Second, even if the jury instructions were
erroneous, we will not reverse if we determ ne, based on the
entire record, that the challenged instruction could not have
affected the outcone of the case. |d.

During the charge conference, Howard objected to page 10 of
t he proposed jury charge, which sunmari zed Howard's cl ai s, *

because it did not contain an instruction on respondeat superior

4 Page 10 of the jury charge provides:

Plaintiff, Mary Col |l een Howard, cl ains damages for
injuries allegedly sustained as the result of a
deprivation, under color of state |law, of rights
secured to the plaintiff under the Constitution of the
United States. |In order to succeed on a claimsuch as
this, plaintiff nmust prove that a federa
constitutional right was violated by a person acting
under color of authority provided by the |laws of the
state of Loui si ana.

In addition, plaintiff contends that Sheriff Foti
was negligent in placing Debra MIIls in the hol ding
cell with her.

15



inits summary of the negligence claim The court overruled this
obj ection, reasoning that the concept of respondeat superior was
covered el sewhere in the charge, and that Howard's attorney could
argue the details of his claimto the jury. Howard al so objected
that the charge as a whole did not nake clear to the jury that an
enpl oyer or a prison is responsible for the acts of its enpl oyees
during the course and scope of enploynent. Howard offered a
proposed instruction to be added to page 18 of the charge, which
the court accepted over Sheriff Foti's objection. Page 18 of the
jury charge as anended instructs that:

Under Louisiana |law, Sheriff Foti, and his enpl oyees,

owed to their prisoner, Mary Coll een Howard, the duty

to act as "a reasonable man under simlar circunstances

woul d act"; Sheriff Foti's negligence may be predicated

on his or his enployees' failure to follow the Ol eans

Parish Crimnal Sheriff's Ofice's own established

procedures as contained in the Sheriff's policy manual

and post orders provided the failure to follow those
procedures exposed plaintiff to a risk of serious harm

(enphasi s added). On appeal, Howard argues that this addition to
t he charge was not enough to nake clear to the jury that a non-
negligent enployer is liable for the negligence of his enpl oyees.
Howar d argues that because there is no vicarious liability under
§ 1983, it was inportant for the court to distinguish between
federal and state |law regarding Sheriff Foti's liability for the
negli gence of his enployees. W believe that the jury charge
does make such a distinction. Page 15 of the charge provides
that "a public supervisory official is not Iiable under federal
civil rights aw for the acts of his or her enployees."” Pages 16

and 17 continue to explain the elenents of the federal civil
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rights claim Then, page 18, instructing the jury on Howard's
negli gence claim begins "Under Louisiana law. . . ." Page 18
provides that "Sheriff Foti's negligence may be predicated on his
or his enployees' failures . . . ." Further, page 19 instructs
the jury that "in considering the "reasonabl eness"” of the conduct

of Sheriff Foti and his enployees," the jury may consider the

foreseeability of harmto Howard. Read as a whole, we concl ude
that the jury instructions adequately explain to the jury that
Sheriff Foti's negligence could be predicated on the acts of his
enpl oyees.

At the charge conference, Howard al so objected to Jury
Interrogatory Nunmber 3 on the grounds that it did not provide for
vicarious liability. The court overrul ed the objection,
reasoning that the jury instructions adequately explained to the
jury that Sheriff Foti's negligence could be predicated on his
own or his enployees' acts. Jury Interrogatory Nunber 3 asked:
"Do you find froma preponderance of the evidence that Sheriff
Charles C. Foti, Jr. was unreasonable in placing Debra MIls in

the cell with plaintiff?'. Wile the addition of the phrase "or
hi s enpl oyees" after Sheriff Foti m ght have rem nded the jury of
what they had been instructed in the charge--that Sheriff Foti's
negl i gence could be predicated on his enployees' acts, we agree
with the magi strate judge that the charge as a whol e adequately
instructed the jury on respondeat superior liability. Even if

the int errogatory were erroneous however, we cannot reverse

unl ess we determ ne, upon review of the entire record, that the
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error affected the outcone of the case. |In this case, any
confusion created by Interrogatory Nunber 3 could not have
af fected the outcone, because Howard's attorney effectively
expl ai ned respondeat superior liability in his closing argunent:
What you have in this case is one other thing | want
you to understand. Sone of you are enpl oyers, sone of
you are enpl oyees. Sheriff Foti, in the state case, is
an enpl oyer. An enployer is responsible for his
enpl oyees' negligence that occur in the course and
scope of their enploynent and cause injury to others.
That's call ed respondeat superior vesting upon the
enpl oyer the liability for the wongdoing of his
enpl oyees. That's Loui siana | aw.
We conclude that the nmagistrate judge did not abuse his
discretion in preparing the jury charge and interrogatories, or

inruling on objections to the charge.

C. Excl usi on of Professor Foster's Expert Testinony

Finally, Howard argues that the district court commtted
substantial error in ordering Howard's expert w tness on prison
condi tions, Professor Dean Burk Foster, to step down fromthe
stand during his testinony, after he had viol ated several of the
court's instructions. W wll not reverse a district court's
evidentiary rulings unless they are erroneous and substanti al
prejudice results. The burden of proving substantial prejudice
lies with the party asserting error. Mjalis, 15 F. 3d at 1318-19
(5th Gr. 1994).

Prof essor Foster is an associ ate professor of crimnal
justice at the University of Southwestern Loui siana, who

qualified as an expert in the field of crimnal justice and penal
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corrections. Professor Foster was allowed to testify about the
proper standards for booking, health-screening, intake, care and
custody of pre-trial detainees and how Sheriff Foti's interna
standards conpared with standards established by external groups.
Prof essor Foster also testified that he was aware of simlar

| awsuits against or incidents at the Oleans Parish Prison. The
court instructed Professor Foster to limt his testinony to
incidents that occurred in Central Lock-Up as the only incidents
relevant to this case, so Professor Foster testified that he knew
of only two incidents in Central Lock-Up--one which occurred in

1983, reported in Calloway v. Cty of New Ol eans, 524 So. 2d 182

(La. . App. 1988), and the conplaint of N kki Virgil Kaufrman, a
fellowinmate of Howard's who testified for Howard in this case
During his testinony Professor Foster several tines ignored
the instructions of the court. For exanple, Professor Foster was
instructed by the court not to refer to a magistrate's report and

recommendation in Hamlton v. Morial. Ham | ton was a cl ass

action proceeding relating to conditions of confinenent at the
Orleans Parish Prison. In response to Sheriff Foti's notion in
limne, the court excluded references to the nmagistrate's report
in Ham | ton because it was never adopted by the district court in

that case.® Additionally, the court instructed Professor Foster

5 Al t hough Howard's brief on appeal inplies that the
exclusion of the Ham Iton report was erroneous, Howard does not
present any argunent or authorities explaining how or why the
district court erred in excluding the Hamlton report, nor does
she expressly state the court erred in so ruling. Therefore,
whet her the Ham Iton report was erroneously excluded from
evidence is not before this court. See Pan E. Exploration Co. V.
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to refrain fromgiving testinony about proper nedical treatnent
because he was not qualified as a nedical expert. Despite the
court's instructions, Professor Foster continued to give opinions
about what nedical care should have been given to Howard. Toward
the end of his testinony, Professor Foster again violated the
court's prohibition on references to the history of "conscious
i ndi fference" as described in the excluded Ham lton report. The
court then directed Professor Foster to | eave the stand,
expl ai ni ng that Professor Foster had repeatedly ignored his
instructions not to refer to the Hamlton report.

The Federal Rules of Evidence "assign to the trial judge the
task of insuring that an expert's testinony both rests on a
reliable foundation and is relevant to the task at hand." Marcel

v. Placid @1l Co., 11 F.3d 563, 567 (5th Cr. 1994) (citing

Daubert v. Merrell Dow Pharnmaceuticals, Inc., 113 S.C. 2786

2799 (1993)). The trial judge nust ensure that expert evidence
is reliable and relevant. Marcel, 11 F. 3d at 567. The

magi strate judge made an effort to exclude only the testinony of
Prof essor Foster that he deened irrelevant and unreliable. He
instructed Professor Foster tolimt his testinony to Central
Lock-Up, to avoid references to the nagistrate's unadopted report
in Hamlton, and to refrain fromstating nedi cal opinions because
he was not qualified as a nedical expert. The trial judge only
ordered Professor Foster to step down fromthe witness stand as a

| ast resort after he repeatedly ignored the court's instructions

Hufo G ls, 855 F.2d 1106, 1124 (5th Gr. 1988).
20



as to the substance of his testinony. A trial judge has the

responsibility to conduct an orderly trial. Reese v. Mercury

Marine Div. of Brunsw ck Corp., 793 F.2d 416, 423 (5th G

1986). We cannot find that the magi strate abused his discretion
in ordering Professor Foster to step down.

Even if the nmagistrate judge erred in arresting Professor
Foster's testinony, that error did not substantially prejudice
Howard. Professor Foster was allowed to testify on the subjects
upon which he qualified as an expert--crimnal justice and
corrections. He testified as to the appropriate standards for
treatnment of pre-trial detainees in the circunstances of this
case. Therefore, we conclude that the magi strate judge did not
commt substantial error in directing Howard' s expert wtness,

Prof essor Foster, to discontinue testifying.

I'11. CONCLUSI ON

For the foregoing reasons, we AFFI RM
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