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Peti ti oner- Appel | ant,
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Loui siana State Penitentiary and
RI CHARD P. | EYOUB, Attorney Ceneral,
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Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-94-2264-1)

(May 31, 1995)
Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

John Boudreaux, Jr. was convicted for arnmed robbery, and
is presently incarcerated at the Louisiana State Penitentiary.
Boudr eaux appeals the dism ssal of his second petition for a wit
of habeas corpus pursuant to Rule 9(b) of the Rules Governing

Section 2254 proceedings. This court has granted Boudreaux's

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



application for a certificate of probable cause to appeal whether
a federal court may still reviewan attack on the constitutionality
of the jury instruction at his trial. Specifically, Boudreaux

asserts that Cage v. Louisiana, 489 U S. 39 (1990), can be applied

retroactively and thus invalidates his conviction.
We concl ude, however, that the district court properly
di sm ssed Boudreaux's petition and could not consider either the

merits of his Cage claimor the Teaque-inplications of Sullivan v.

Loui siana, 113 S. C. 2078 (1993). "[A] serial habeas petition
must be di sm ssed as an abuse of the wit unless the petitioner has
denonstrated 'cause' for not raising the point in a prior federal
habeas petition and 'prejudice' if the court fails to consider the

new point." Saahir v. Collins, 956 F.2d 115, 118 (5th Cr. 1992).

To establish cause, the petitioner nust show that an externa
i npedi mrent prevented him from raising the claim initially.

Mcd eskey v. Zant, 499 U S. 467, 497 (1991).

Al t hough Cage was not decided until after Boudreaux's
first habeas petition was filed in 1983,! this court has held that
afailuretoraise aclaimin an earlier habeas petition my not be
excused for cause "if the claimwas reasonably avail able" at the

time of the earlier petition. Selvage v. Collins, 975 F.2d 131,

133 (5th Cr. 1992), cert. denied, 113 S. C. 2445 (1993). Thus,

"an omssion of a claim[in an earlier habeas petition] my be

excused for cause only if the question was so novel that it |acked

L Actual |y, Boudreaux has filed three prior habeas petitions. Only one

of those, the first, attacked the conviction which is at issue in this case
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a reasonable basis in existing law." [|d. at 135 (enphasi s added).

In Janes v. Cain, F. 3d : (5th Gr. 1995), this court

held that Cage-type challenges to jury instructions have had a
reasonabl e basis in existing | aw at | east since 1982. ("Because it
is clear that clains of defective 'reasonable doubt' instructions
have been percolating in the Louisiana courts at |east since 1982,
there is no excuse for [his] failure to allege the definitiona
defect in his prior 1983, 1984, or 1989 habeas petitions.")
Accordi ngly, Boudreaux, like any other petitioner who filed a
habeas petition post-1982 wthout raising a Cage-claim is
foreclosed fromnow raising it.

For these reasons, the district court's dismssal of the

petition is AFFI RVED



