IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 94- 30568
Summary Cal endar

ACY W NEWSOM and TAMW NEWSOM
I ndi vidually and as tutors of

Jesse Layne Newsom Pl aintiffs-Appellants,
ver sus
WAL- MART STORES, INC., ET AL., Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(CA-93- 1325-E)

(June 1, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
FORTUNATO P. BENAVI DES':

Plaintiffs-Appellants Acy W Newsom and Tammy Newsom ("t he
Newsons") appeal the final judgnent of the district court awarding
them damages in the anmobunt of $3,309.97 and the court's order
denying their notion for new trial. The jury verdict found
Def endant - Appel | ee WAl - Mart Stores, Inc. ("Wal-Mart") 25%negl i gent
and Ms. Newsom 75% negligent, and the court awarded the Newsons

25% of the total damages determined by the jury to adequately

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



conpensate the Newsons for the injuries sustai ned by their daughter
Jess Layne Newsom including pain and suffering and nedical
expenses. W affirm

FACTS AND PROCEDURAL HI STORY

On May 23, 1992, Ms. Newsom departed the Wal-Mart store in
Hammond, Loui si ana. She was pushing a shopping cart containing
several itens she had just purchased. Her three year-old daughter,
Jesse Layne Newsom was riding in the child seat in the cart, near
Ms. Newsom As she headed towards the parking lot, Ms. Newsom
proceeded down a concrete ranp outside the store. |In the course of
descendi ng the ranp, the shopping cart she was pushing reared up
fromthe front end and fell backwards on the rear end, trappi ng her
daughter's | eg underneath the handl e bar.

Jesse Newsomwas taken to the hospital, where she was treated
for a fracture of the fenur bone in her left leg. Her |eg was put
intraction for approximately five days. Then she was placed in a
body cast for approximately eight weeks. Once the cast was
renoved, Jesse Newsomparticipatedin arehabilitation program By
the time of trial she had fully recovered fromher injuries.

On March 29, 1993, the Newsons filed suit in Louisiana state
court against Wal-Mart and three individual enployees. Wal-Mart
renmoved the case to federal court, alleging fraudul ent joinder of
t he i ndi vi dual enpl oyee-defendants. The Newsons never responded to
the renoval action, but dismssed the action as to all the non-
di verse defendants by stipulation during the jury trial.

After the trial was conplete, the jury returned a verdict in



favor of the Newsons. Responding to interrogatories provided by
the court, the jury found WAl -Mart 25% negligent and Ms. Newsom
75% negligent. The jury also awarded total danages in the anount
of $13,239.90, representing $5,239.90 in nedical expenses and
$8, 000 in general damages for pain and suffering. Judgnent was
entered by the district court in favor of the Newsons on July 29,
1994, ordering that the Newsons be awarded 25%of the total danages
cal cul ated by the jury ($3, 309.97).

On August 4, 1994, the Newsons filed a notion for new trial,
argui ng that the verdict was contrary to the | aw and the evi dence.
The district court denied the notion on Septenber 15, 1994. On
appeal, the Newsons challenge the jury's allocation of fault and
t he anbunt awarded i n damages.

STANDARD CF REVI EW

We review the district court's denial of the Newsom s notion
for newtrial for an abuse of discretion, that is, for clear error.
Eyre v. MDonough Power Equipnent, Inc., 755 F.2d 416, 420 (5th
Cr. 1985). "Under these circunstances, there is no abuse of
discretion denying a notion for new trial unless there is a
conpl ete absence of evidence to support the verdict." Esposito v.
Davis, 47 F.3d 164, 167 (5th cir. 1995).

COVPARATI VE NEGLI GENCE

The Newsons contend that the jury ignored the instructions of
the district judge when they found Ms. Newsom75%at fault for the
injuries sustained by her daughter. They argue that the evidence

presented at trial proves that the shopping cart popped up and fel



backwards only because of the |ip or ridge at the end of the ranp.
That evidence, they argue, is uncontested except for what defense
counsel alleges Ms. Newsomsaid in her deposition.

Under the facts presented at trial, we find that a reasonabl e
juror could have found that Ms. Newsom was 75% conparatively at
fault in causing her daughter's injuries. See Bergeron v. Wl -Mart
Stores, Inc., 617 So.2d 179, 181 (La. App. 3 Cr. 1993, wit
denied). Wal-Mart's expert in the field of nechani cal engi neeri ng,
Andrew McPhate, testified that the accident was precipitated only
by the fact that Ms. Newsom was | eaning with her weight against
the rear of the cart; although the cart may have struck sone
ot herwi se innocuous bunp, causing a nonentary instability, Ms.
Newsom s wei ght |leaning on the rear portion of the cart caused it
to tilt up and fall backwards on her daughter. In addition, Ms.
Newsom s own deposition testinony, wherein she admtted to resting
her weight on the back of the cart, supports a reasonable jury's
finding of conparative negligence. Therefore, we find that a jury
coul d reasonably conclude that Ms. Newsom was 75% negligent in
causi ng her daughter's injuries, and that the district court did

not abuse its discretion in denying the Newsons's notion for new

trial.
DAMAGES
The Newsons contend that the jury's damage award of $8,000 in
general damages is too small in light of the injuries sustained by
their daughter. Conparing this case with previous cases, the

Newsons argue that even the | ow end of the range of anpbunts awar ded



in other cases is much greater than in this case.

When a district court denies a notion for new trial

appellate review is especially deferential because in

that instance deference to the district court operates in

harnmony with deference to the jury's determ nation of the

wei ght of the evidence and the constitutional allocation

to the jury questions of fact.
Brun-Jacobo v. Pan Anerican World Al rways, Inc., 847 F.2d 242, 244
(5th Gr. 1988). Based on the evidence presented at trial, we find
that the jury's assessnent of general damages in the anount of
$8, 000 should be Ileft wundisturbed. Dr. Allen Johnston, Jesse
Newsom s orthopedi ¢ surgeon, testified that her broken fenur was
returned to pre-injury status wth no permanent physical inpairnent
referable to the injury, and that she suffered very little pain.
We find that the district court did not abuse its discretion in
deferring to the jury's finding and denying the Newsons's notion
for newtrial that clainmed an insufficient jury award of $8,000 in
general danmages for pain and suffering.

CONCLUSI ON

For the reasons articulated above, the judgnent of the

district court is AFFl RVED



