IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94- 30564
Summary Cal endar

WALTER COLLI NS,
Pl ai ntiff-Appellee,
ver sus
CLI NTON WLLIS, ET AL.,
Def endant s,
CLI NTON W LLI' S,
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
(CA 93 3871 R

March 24, 1995
Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *
The two appel | ant-defendants, claimng qualified i nmunity,
seek reversal of the district court's order denying their notion
for summary judgnent. Walter Collins brought this 42 U S.C. 8§

1983 suit against Cdint WIllis, a police officer with the

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Covington City Police Departnent. He also sued Jerone Di Franco
in his capacity as the city's police chief.

The conplaint alleged the foll ow ng factual scenario.
Collins was a passenger in a car driven by Ernest Route. The car
was pul l ed over by police officers, and Collins fled. He was
eventual |y chased onto a private driveway, and officer Melvin
Crockett ordered himto lie on the ground. Collins conplied and
was handcuffed. Then, according to the conplaint, defendant
WIllis arrived in another car, and w thout provocation
intentionally shot Collins in the back as he was |ying face down
and handcuffed. Collins clains that the use of such excessive
force violated his civil rights.

Def endants claimthat the shooting was purely accidental,
and occurred when WIllis stunbled, fell towards Collins and
i nadvertently fired his weapon.

Defendants filed a notion for summary judgnent, arguing
that the shooting could not have taken place as Collins clained.
The notion relied in part on nedical evidence which defendants
argued was concl usive proof that Collins was not shot from behind
as Collins clained, and that his version of the incident was
physically inpossible. Collins responded to the sumary judgnent
motion with three affidavits fromindividuals who claimthey
wi tnessed the incident. Al three stated that WIlis did not
trip or was not about to stunble when he shot Collins. They
further stated that Collins was not offering any resistance when

he was shot. The district court concluded that a material issue



of fact existed as to whether WIllis stunbled and accidently shot
Collins, or shot Collins deliberately. Defendants |ater deposed
the three witnesses who had signed affidavits in opposition to
the summary judgnent notion. Defendants then submtted a "notion
for reconsideration of summary judgnent in light of new

evi dence, " arguing that the depositions denonstrated that the

W t nesses had inconsistent accounts of the shooting and that

t hese account were al so physically inpossible. The court denied
t he noti on.

Col I'ins cannot dispute that if the shooting was purely
accidental, he has no claimthat defendants deprived himof his
constitutional rights under 8 1983. See Brower v. County of
I nyo, 489 U S. 593, 596-97 (1989). Conversely, Collins has a
constitutional excessive force claimif, as he contends, he was
deli berately shot in the back while he was unarned, |ying on the
ground, handcuffed, and offering no resistance. See Johnson v.
Morel, 876 F.2d 477, 480 (5th Cr. 1989) (en banc). |In short,
the validity of the claimturns of the factual issue of whether
WIllis deliberately or accidently shot Collins.

The denial of a notion for sunmary judgnment ordinarily is
not appeal able. An exception allowng for interlocutory appeal
exi sts where the notion is based on qualified imunity and the
review "turns on an issue of law" Mtchell v. Forsyth, 472 U S.
511, 530 (1985). If disputed factual issues material to
qualified imunity are present, the denial of summary judgnent in

not appeal able. Feagley v. Waddill, 868 F.2d 1437, 1439 (5th



Cir. 1989). Here the latter situation exists. W have no
jurisdiction. Accordingly we dism ss the appeal.

DI SM SSED.



