IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30514
(Summary Cal endar)

SI DNEY MARTS
Pl ai ntiff-Appellant,

ver sus

DEPUTY RANDCLF, Deputy Sheriff
on tier CG1, Oleans Parish Prison Def endant - Appel | ee.

Appeal fromUnited States District Court
for the Eastern District of Louisiana
(94- Cv-1811-B)

(January 3, 1995)

BEFORE DUHE, W ENER and STEWART, CGircuit Judges.
PER CURI AM *

Sidney Marts appeals the district court's dism ssal of his 42
U S C 8§ 1983 action against a Louisiana prison guard. For the
follow ng reasons, the judgnent of the district court is reversed
and the case is remanded.

BACKGROUND
Sidney Marts, who is incarcerated in the Ol eans Parish Prison

(OPP) system filed a pro se 42 U S.C. §8 1983 acti on agai nst Deputy

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely deci de particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Randol f, a guard at OPP. Marts alleged that he is a pretrial
det ai nee housed in a managerial control unit where inmates are
segregat ed fromone anot her and kept | ocked down twenty-three hours
a day. Marts alleged that Randolf uses inmates as guards and t hat
these inmates violently beat and chastise the other inmates for
m nor infractions. Marts al so contended that the inmate guards
commtted a nunber of prohibited acts that included being out of
their cells all day, snoking while other inmates are prohibited
from snoking, stealing food during nealtines, and selling
cigarettes toinmates. Additionally, Marts conpl ai ned t hat Randol f
renoves the mattresses fromthe cell of every inmate who is not a
guard. Marts contended that the confiscated mattresses are pl aced
on wet floors. Marts also contended that Randol f's actions pl ace
Marts in an unsecured environnent.

Wt hout conducting a Spears! hearing or affording Marts any
ot her opportunity to anmend his conplaint, the magistrate judge
reported that Marts had failed to allege a factual or a |l egal basis
for his 8§ 1983 action and recommended that the action be di sm ssed
W thout prejudice as frivol ous. Over Marts' objections, the
district court adopted the nmagi strate judge's report and di sm ssed
the conplaint wthout prejudice as frivolous. Marts appeals the

di sm ssal of his conplaint.

DI SCUSSI ON
Marts couches his appeal in terns of a constitutional
violation of denial of neaningful access to the courts. W,

Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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however, view these argunents as a challenge of the district
court's dismssal, as frivolous, of his 42 U S C § 1983 action.

A conplaint filed in forma pauperis (IFP) can be dism ssed by the

court sua sponte if the conplaint is frivol ous. 28 U S. C 8§
1915(d). A conmplaint is " frivolous where it |acks an arguable
basis either inlawor in fact.'" Denton v. Hernandez, us |,

112 S .. 1728, 1733, 118 L.Ed.2d 340 (1992) (citing Neitzke v.

Wllians, 490 U. S. 319, 325, 109 S.C. 1827, 1831, 104 L.Ed.2d 338
(1989)). A handwitten pro se conplaint is to be liberally
construed without regard to howinartfully the clai mhas been pl ed.
Id. This Court reviews a 8§ 1915(d) dism ssal for abuse of
di scretion. Denton, 112 S.C. at 1734.

In essence, Marts' conplaint challenges the condition of his
i npri sonnent . Pre-trial detai nees are protected by the Fourteenth

Amendnment's Due Process C ause. Cupit v. Jones, 835 F.2d 82, 84

(5th Gr. 1987). The proper inquiry under the Due Process O ause
is whether conditions acconpanying pretrial detention anmount to
puni shnment of the detai nee, because the Due Process C ause does not
permt punishnment prior to an adjudication of guilt. Bel |l .
Wl fish, 441 U S. 520, 535, 99 S.C. 1861, 1872, 60 L.Ed.2d 4447
(1979). The fact that "detention interferes with the [pre-trial]
det ai nee' s understandabl e desire to | ive as confortably as possible
and with as little restraint as possible during confinenent does
not convert the conditions or restrictions of detention into
"puni shnent . " " Id. at 537. “[I]f a particular condition or

restriction of pretrial detention is reasonably related to a



|l egitimate governnental objective, it does not, wthout nore,
anount to 'punishnment."'" ld. at 539. Alternatively, an arbitrary
or purposeless restriction on a pre-trial detainee leads to the

inference that the restrictionis punitive. See dgqgin v. Darnell,

664 F.2d 107, 109 (5th Gr. 1981). |If there is no proof of intent
to punish, the Court should consider whether the restriction is
rationally related to a non-punitive purpose and whether the
restriction appears excessive in relation to that purpose. Block

v. Rutherford, 468 U. S. 576, 584, 104 S.Ct. 3227, 3231, 82 L. Ed.2d

438 (1984).

"Prison admnistrators [are to be] accorded w de-ranging
deference in the adoption and execution of policies and practices
that in their judgnent are needed to preserve internal order and
discipline and to maintain institutional security."” Bell, 441
U S at 547, 99 S.C. 1878. The Court should not substitute its
judgnent on matters of institutional admnistration and security
for that of the persons trained and charged with running the
prison. 1d. at 548; 99 S. (. at 1879.

In his conplaint, Marts alleges that he fears for his life
because other inmates, who are used as guards, are abusing their
authority. He alleges that the inmate trustees are all owed to beat
up prisoners with inpunity and at the behest of prison guards. He
al so alleges that his mattress is confiscated during the day and
that he is forced to lie on bare steel during the day while he is
| ocked down. He also alleges that when the mattresses are returned

to him they are wet. The conpl aint was never served upon the



prison guard so there is no evidence in the record contesting
Marts' allegations or providing a legitimte rationale behind the
i nmat e guards' actions. It is at |east arguable that the virtual
const ant confinenent without a mattress coul d anbunt to puni shnent.
The district court's failure to address this claimconstituted an
abuse of discretion.

In Jones v. Dianond, 636 F.2d 1364 (5th Gr.), cert. granted

sub nom Ledbetter v. Jones, 452 U S. 959, 101 S. C. 3106, 69

L. Ed. 2d 970, cert dism ssed, 453 U S. 950, 012 S.C. 27, 69 L.Ed.

1033 (1981), over-rul ed other grounds, International Wodworkers of

Anerica v. Chanpion, 790 F.2d 1174 (1986), prisoners had been

pl aced i n charge of prisoners fromsixteen to twenty hours per day.
These trustees woul d subject the prisoners to sexual and physi cal
assaults during nock trials. In addition to this violent
at nosphere, the prison was overcrowded and was kept in filthy,
unhygi eni ¢ conditions. The court in holding these conbined
condi tions anobunted to cruel and unusual punishnment stated that
"confinenent in a prison where terror reigns is cruel and unusua
puni shnment." 1d. at 1373.

Simlarly in this case, where Marts has alleged that innmate
guards are beating i nmates, he has stated a facially non-frivol ous
claimfor a violation of the Due Process C ause by being confined
to an environnent of terror that anounts to cruel and unusua
puni shnment. | n the absence of any evidence in the record disputing
Marts' allegations or providing a rational explanation for the

actions of the inmate guards, we cannot say that Marts' conpl aint



has no arguabl e basis either inlawor in fact. Pretrial detainees
have a right to be protected fromthe constant threat of violence

at the hands of other prisoners. Alberti v. Kl evenhagen, 790 F. 2d

1220 (5th Cir. 1986). The district court's failure to address this
claimconstituted an abuse of discretion.

Marts' all egations that he was physically assaulted by one of
the inmate guards and that he was sentenced to the manageri al
control unit wthout an adequate hearing are raised for the first
time on appeal. W need not address these contentions on appeal.
Varando v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

CONCLUSI ON

Because Marts' conplaint contains allegations having an
arguable basis in law, we REVERSE the district court judgnent
dismssing his conplaint and REMAND this <case for further

pr oceedi ngs.



