IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30493
(Summary Cal endar)

FRANK M NOR,

aka

Frank Smith, Jr.,

CELI A SM TH, on behal f of

the mnor child, Tori L. M nor,
Janes Smth and Mtchell M nor, Jr.,

Pl aintiffs-Appellants,

ver sus

UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
( CA- 94- 283- A- \R)

(January 17, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM ~

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



In this action filed under the Federal Tort Cains Act,
28 U.S.C. §8 2671 (FTCA), Plaintiffs-Appellants (Appellants) ask us
to reverse the district court's dismssal of clainms against the
United States on grounds of sovereign inmmunity and that court's
denial of Appellants' effort to add a non-diverse party as an
addi tional defendant on state law clains. Finding no reversible
error, we affirm

I
FACTS AND PROCEEDI NGS
While fishing in South Louisiana between Baton Rouge and New

Orleans, Tori Mnor (Tori) and nenbers of her famly were standing

on the edge of a concrete pit, or stilling basin, |ocated adjacent
to the Morganza Spillway. Tori, a mnor, fell into the water, and
three famly nenbers drowned trying to rescue her. Frank M nor

Jr. and ot hers (Appellants) brought suit against the United States
under the FTCA, alleging that the deaths and injuries were caused
by the negligence of the United States, through the Arnmy Corps of
Engi neers, in the design, construction, and naintenance of the
stilling basin.

The United States noved to dismss the clains pursuant to
Fed. R Cv. P. 12(b)(1), asserting that the district court |acked
subject matter jurisdiction because the United States was
statutorily immune from the clains under the Flood Control Act,
33 US.C § 702c (FCA). Based on information presented in the
notion to dismss, to the effect that Boh Brothers Construction

Conpany actually built the stilling basin, Appellants noved to add



that construction conpany as a defendant in the suit.

The district court granted the notion to dismss, findingthat
the FCA exenpted the United States from liability for danages
i ncluding personal injury and death, caused by waters in flood
control structures. The district court also denied Appellants
request to add Boh Brothers Construction Conpany as a defendant,
finding no subject matter jurisdiction over the non-federal clains
agai nst the construction conpany.

|1
ANALYSI S
A | Mmuni ty

"It has long been established, of course, that the United

States, as sovereign, is inmune fromsuit save as it consents to
be sued . . . and the terns of its consent to be sued in any court
define that court's jurisdiction to entertain the suit.'" United

States v. Testan, 424 U. S. 392, 399, 96 S.Ct. 948, 47 L.Ed.2d 114

(1976) . As a general rule, whenever the United States has not
wai ved its sovereign immunity, the district court should dismss

the conplaint for want of subject matter jurisdiction rather than

di sm ssing by granting a notion for summary judgnent. Broussard v.

United States, 989 F.2d 171, 177 (5th Cr. 1993).

As noted, Appellants base their clains against the United
States on the FTCA, which waives the sovereign imunity of the
United States when federal enployees have tortiously caused
personal injury or property damage. 28 U S.C. 8§ 2671. The

governnent asserts that the FCA explicitly retains the i munity of



the United States with respect to damages arising from flood
control projects:
No liability of any kind shall attach to or rest upon the
United States for any danage fromor by floods or flood
wat ers at any pl ace.
33 U S.C 8§ 702c.
The Suprenme Court construed the FCA's immunity provision in

Janes v. United States, 478 U S. 597, 106 S. . 316, 92 L. Ed. 2d

483 (1986), a case factually simlar to the instant suit. Janes
i nvol ved drowni ng deaths and injuries to recreational users of the
M ssissippi River Valley flood control projects in Arkansas and
Loui siana. 478 U. S. at 599.

The Suprene Court concluded that the plain |anguage of the
statute outlined the governnent's imunity "in sweeping terns."
478 U. S. at 604. Stating that "[i]t is difficult to inagine
broader | anguage," the Court held that on its face the |anguage
covered the accidents at issue. "It requires sone ingenuity to
create anbiguity." 478 U S. at 604.

The Court further determned that the terns "floods and fl ood
wat er s" are not anbi guous, pointing out that the FCA concerns fl ood
control projects designed to carry flood waters. "It is thus clear

from 8 702c's plain |anguage that the terms "flood" and "flood

waters' apply to all waters contained in or carried through a

federal flood control project for purposes of or related to fl ood

control, as well as to waters that such projects cannot control."
478 U. S. at 605 (enphasis added). Despite admtted negligence by

the Corps of Engineers in the Louisiana case, see 478 U. S. at 601,



the Court held the actions barred by § 702c.

A di ssent by Justice Stevens, joined by Justices Marshall and
O Connor, questioned the mpjority's interpretation of "danmage,"
arguing that Congress intended the word only to cover property
damage, not personal injury. As the district court noted,
Appel l ants have extensively cited the dissent's argunents and
reasoni ng i n support of the contention that the inmunity of 8§ 702c
shoul d apply only to property danage and shoul d not bar clains for
personal injury. But this argunent was specifically rejected by
the Janes majority, see 478 U.S. at 612, and is therefore w thout
precedential nerit.

Appel l ants' only argunent not squarely forecl osed by Janes is
that the waters in the stilling basin at the Mrganza structure
were not related to flood control, thus, the deaths were not caused
"fromor by" "flood waters."” But we addressed and rejected that

sane argunent in Mcklin v. Oleans Levee District, 877 F.2d 427

(5th Gir. 1989).

In Mocklin, the Corps of Engineers undertook to reinforce
| evees on Lake Pontchartrain as part of a flood control project.
Channel s were dredged near the | evee so that barges carrying the
necessary equi pnment could gain access to the construction site. A
child drowed after slipping from a sand bar created by the
dredging. In determ ning whether the immunity of 8 702c appli ed,
we answered affirmatively the question whether the drowning was
"fromor by" "flood waters" within the neaning of § 702c.

The flotation channel in which the Mcklins allege
the drowning occurred properly can be said to contain
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water related to flood control. The channels were
dredged because the |ake was not deep enough for the
barges to have access to the shore. The barges were
needed to deliver the equi pnent and materials used in the
reinforcenent of the |levees to prevent fl ooding. The
channels were inescapably part of a flood control
project. The inquiry ends then, and the CGovernnent is
protected from"any" liability caused by these waters as
it was in Janes.
877 F.2d at 430 (citation and footnote omtted).

The stilling basin at the Mrganza Spillway is simlarly
"I nescapably part of a flood control project.” It was created in
1977 to provide erosion protection after the velocity of water
pouring through the open bays during a 1973 flood caused severe
scouring, or gouging out, of the l|land behind the bays. The
gover nnent provided extensive evidence of the necessity for the
stilling basin as part of the flood control structure in case the
Morganza Spillway should be needed to divert flood water in the
future.?

Appel l ants sinply assert that the waters in the basin are not
related to flood control activities because the basin has never
been actively enployed for any flood control purpose. Under
Mocklin, however, the basin is indisputably part of a flood control
proj ect.

Nevertheless, in an effort to support their argunent,

Appellants cite several cases in which circuit courts have held

suits for injuries on flood control facilities not barred by 8§ 702c

The court has authority to consider evidence beyond the
pl eadi ngs when a party challenges subject matter jurisdiction.
Moran v. Kingdomof Saudi Arabia, 27 F.3d 169, 172 (5th Cr. 1994).




immunity. This line of interpretation is based on a footnote in
Janes, in which note the Suprene Court cites with apparent approval
two circuit court cases that suggested that 8§ 702c inmunity is not
available if a plaintiff can prove that the harm suffered as a
result of a structure's operation was wholly unrelated to the
structure's operation as a flood control project. Janes, 478 U. S.
at 605 n. 7.

Sone controversy exists anong the circuits as to the proper
interpretation of this "wholly unrel ated" reference. The Tenth

Circuit in Boyd v. United States, 881 F.2d 895, 900 (10th Gr.

1989) rejected a literal interpretation of "wholly unrel ated" and
found no imunity when waters were not being actively used for
fl ood control purposes, although the court did not attenpt to
del i neate the necessary link between flood control activities and
injuries sustained at a flood control project.

On the other hand, the Third Crcuit in Dawson Vv. United

States, 894 F.2d 70, 74 (3d Cr. 1990) strictly construed "whol |y
unrel ated," stating, "[w e recogni ze that only a narrow cat egory of
cases W ll satisfy this stringent standard, however this was the
result desired by Congress in enacting 8 702c.”™ The Ninth Grcuit
in MCarthy v. United States, 850 F.2d 558 (9th Cir. 1988), cert.

deni ed, 489 U. S. 1052 (1989) held that 8 702c i munity applies when
"waters contained in a federal flood control project for purposes
related to flood control were a substantial factor in bringing
about [the plaintiff's] injuries.” 850 F.2d at 561-62. Accord,
Henderson v. United States, 965 F.2d 1488, 1492 (8th Cr. 1992)




(no imunity when waters were released solely to generate

electricity); Fryman v. United States, 901 F.2d 79, 81 (7th Gr.),

cert. denied, 498 U.S. 920 (1990) ("If 8 702c has limts, they have

to do with causation.").

To the extent Appellants are enbracing a Boyd-type
interpretation, we have already rejected such an approach to the
“wholly unrel ated' standard. "It is the operation and not the
injury that nmust be “wholly unrelated” to flood control for
[§ 702c] not to apply." Mocklin, 877 F.2d at 430 n.6. As the
operation in question, i.e., creating and maintaining the stilling
basin, is not "wholly unrelated" to flood control, 8 702c inmunity
applies in this case.

B. Juri sdiction

After the United States filed its Mtion to D smss,
Appel lants noved to anend their Conplaint to add Boh Brothers
Construction Conpany as a defendant. After dism ssing the clains
against the United States for |ack of subject matter jurisdiction,
the district court denied the notion to anend, noting that
Appel l ants "provide no basis for jurisdiction over such clains and
this court can conceive of no such basis."

Appel lants argue for the first time on appeal that the
district court had supplenental jurisdiction over the clains
agai nst Boh Brothers under 28 U S.C. § 1367. Appel I ants assert
additional ly that even when the cl ai mover which the district court
had original jurisdiction is dismssed, it is within the court's

di scretion to exercise supplenental jurisdiction.



28 U.S.C. 8 1367a provides:

[i]n any civil action of which the district courts have
original jurisdiction, the district courts shall have
suppl enental jurisdiction over all other clains that are
so related to clains in the action within such original
jurisdiction that they form part of the sane case or
controversy under Article |1l of the United States
Consti tution.

The deci sion to exerci se or decline pendent (now suppl enent al)
jurisdictionis within the discretion of the district court. Wng

v. Stripling, 881 F.2d 200, 204 (5th Gr. 1989). Under United M ne

Wrkers v. Gbbs, 383 U S 715, 108 S. C. 618, 98 L. Ed. 2d (1966),
a federal court should consider and weigh in each case, and at
every stage of the litigation, the values of judicial econony,
conveni ence, fairness, and comty in order to decide whether to
exercise jurisdiction over a case brought in that court involving

suppl enental state-law clainms. Carnegie-Mellon Univ. v. Cohill

484 U.S. 343, 350, 108 S. C. 614, 98 L.Ed.2d 720 (1988). "When
t he bal ance of these factors indicates that a case properly bel ongs
in state court, as when the federal -1 aw cl ai ns have dropped out of
the lawsuit in its early stages and only state-law clains renmain,
the federal court should decline the exercise of jurisdiction by
di sm ssing the case without prejudice.”" [|d.

In this case, however, the state |law clains were not pending
at the time of the dismssal of the federal clains; on the
contrary, Appellants were still seeking perm ssion to add the state
law clains. As the district court dismssed the federal clains
before ruling on the notion to anend, there were no state |aw

clains pending at the tine of the dism ssal of the federal clains.



Under these circunstances, the district court ruled that it had no
jurisdiction to hear the state law clains and denied the notion to
anend the conplaint so as to add the state | aw cl ains agai nst the
putative non-diverse defendant. The procedural posture of this
case at the tinme of the dism ssal of the federal clains nakes the
suppl enental jurisdiction issue novel.

Novelty aside, however, even if the district court was
incorrect in holding that it had no jurisdiction to hear the state
law clains, dismssal of the state law clains at such an early
stage in the litigation was well within the court's discretion
under 8§ 1367(c)(3), which provides that a court may decline to
exerci se supplenental jurisdiction if it has dismssed all clains

over which it had original jurisdiction. Rhyne v. Henderson

County, 973 F.2d 386, 395 (5th Gr. 1992).
AFFI RVED.
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