IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30482
Summary Cal endar

Raynond Nol an,
Pl ai ntiff-Appellant,
ver sus
Bama Construction, Inc., et al.,
Def endant s,
Chevron USA, Inc.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA-92- 2606- C)

(February 27, 1995)

Bef ore JOHNSON, H GE NBOTHAM and SM TH, Circuit Judges.”’
JOHNSON, G rcuit Judge:

Enpl oyee of independent contractor brought suit to recover
for personal injuries sustained while working on a fixed,
of fshore platform owned by Chevron USA, Inc. The district court
granted sunmary judgnent in favor of Chevron and enpl oyee
appeals. W AFFI RM
| . FACTS AND PROCEDURAL HI STORY

Raynond H. Nol an, a wel der enpl oyed by Bama Constructi on,

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Inc. ("Bama"), sustained personal injuries while working on a

fi xed platformowned by Chevron USA, Inc. ("Chevron"). The
platformwas |ocated in the GQulf of Mexico beyond the three-mle
[imt to state territorial waters

In redress of his injuries, Nolan filed suit against several
def endants on various theories. After nunerous pretrial notions,
all clains and all parties were dism ssed save Nol an's non-Jones
Act cl ai ns agai nst Chevron.

Thereafter, Chevron filed a notion for sunmmary j udgnment
contendi ng that, under controlling law, it could not, as the
pl atform owner, be held |iable for the negligent acts of its
i ndependent contractor over which it retained no operational
control. In response, Nolan argued that Chevron was |iable under
the Quter Continental Shelf Lands Act ("OCSLA"),! specifically 43
U S.C § 1348(b) and § 1349(b)(2).

The district court granted sunmary judgnment in favor of
Chevron. In so doing, it noted that Nolan had not contested that
Bama was an i ndependent contractor over which Chevron retained no
operational control and thus that Chevron, as a platform owner,
could not be held liable for the negligent acts of that
contractor. Further, the district court found that Nolan did not
enjoy a private tort cause of action agai nst Chevron based on 43
U S.C. 88 1348 and 1349.

Nol an now appeal s.

1. DI SCUSSI ON

1 43 U.S.C. § 1331 et seq.



A St andard of Revi ew

This Court reviews the district court's grant of summary
j udgnent de novo. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th
Cr.), cert. denied, 113 S.C. 82 (1992). A summary judgnent is
appropriate if the record discloses "that there is no genui ne
issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law." Fed. R Cv. P
56(c).

B. No Tort Cause of Action under 43 U S.C. 8§ 1349(b)(2)

As this accident occurred on a fixed platformon the outer
continental shelf ("OCS"), this dispute is governed by the OCSLA.
43 U.S.C. § 1333. Under the OCSLA, the law to be applied to the
OCS is exclusively federal, albeit the |aw of the adjacent state
is adopted as surrogate federal law to the extent that such | aw
is applicable and not inconsistent with federal |aw. Rodrigue v.
Aetna Casualty and Surety Conpany, 395 U S. 352, 357, 89 S.C
1835, 1838 (1969); 43 U.S.C. 8 1333(a)(2)(A). In this case, the
adj acent state is Louisiana. However, Nolan has not contested
Chevron's assertion that Chevron cannot be held |iable under
Loui siana tort law. Instead, Nolan contends that Chevron can be
held I'iable under a federal tort, created in 43 U S.C. 8§
1349(b)(2), for breach of safety regulations set out at 43 U S. C
§ 1348(h).?2

2 Specifically, 43 U S.C. § 1348(b) provides as foll ows:
(b) Duties of Holders of |ease or permt
It shall be the duty of any holder of a |ease

3



In Asen v. Shell GI Co., 561 F.2d 1178 (5th Gr. 1977),
cert. denied, 100 S.C. 480 (1979), this Court thoroughly
consi dered whether the OCSLA created a private right of action in
tort in favor of an injured worknman agai nst a pl atform owner for
breach of federal regulations. After a |long discussion and an
extended review of the legislative history, this Court concl uded
that it did not. 1d. at 1190.

O sen would seemto defeat Nolan's argunent. However, Nolan
argues that A sen is not controlling because it was deci ded
before the 1978 anendnents to the OCSLA. Wile Osen rejected an

inplied right of action under the OCSLA, Nol an contends that the

or permt under this subchapter to--

1) maintain all places of enploynent within
the | ease area or within the area covered by
such permt in conpliance with occupational
safety and health standards and, in addition,
free fromrecogni zed hazards to enpl oyees of
the | ease holder or permt holder or of any
contractor or subcontractor operating within
such | ease area or within the area covered by
such permt on the [OCS];

2) maintain all operations wthin such | ease
area or within the area covered by such
permt in conpliance with regul ations
intended to protect persons, property, and
the environnent on the [ OCS] .

Further, 43 U S.C. 8§ 1349(b)(2) provides:

(2) Any resident of the United States who is injured in
any manner through the failure of any operator to
conply with any rule, regulation, order, or permt

i ssued pursuant to this subchapter may bring an action
for damages (including reasonable attorney and expert
witness fees) only in the judicial district having
jurisdiction under paragraph (1) of this subsection.



1978 anendnents, and in particular the addition of the |anguage
in sections 1348 and 1349, specifically created a newtort to
suppl enent the injured worker's renedies.

Nol an's clains have no nerit. First, the O sen holding
clearly survived the 1978 anendnents. This Court has cited d sen
often for the proposition that the OCSLA inplies no federal
action in tort for damages for breach of federal regul ations.
Ronmero v. Mobil Exploration and Producing, Inc., 939 F.2d 307,
310-11 (5th GCr. 1991); Creppel v. Shell G Co, 738 F.2d 699,
702 (5th Cr. 1984); Bourg v. Texaco Gl Co., 578 F.2d 1117, 1120
(5th Gr. 1978).

Second, this Court has specifically decided that section
1349(b) did not create a new private right of action in tort for
the breach of federal regulations. Wntz v. Kerr-MGCee Corp.
784 F.2d 699, 701 (5th Gr. 1986). In Wntz, this Court noted
that there is,

to be sure, language in 8 1349(b) which taken al one

m ght be read broadly enough to support appellants’

position that a new cause of action in tort was created

for injured enployees against their enployers. Section

8§ 1349(b), however, applies by its own terns only to

the jurisdiction and venue of OCSLA actions in federal

courts. . . . The only new private right of action

created by § 1349 is contained in § 1349(a). This
provision permts a private citizen to bring suit to
enforce the OCSLA and any regul ati ons pronul gat ed

pursuant to it, and to seek civil penalties. A citizen

thus nmay becone a "private attorney general"™ with

regard to OCSLA enforcenent. The scope of this

provi sion may be far-reaching. But it is an

enforcenent action, not a strict liability tort claim

for personal injury as appellants assert in these

cases.

ld. (footnotes omtted). Hence, while section 1349 does enpower



citizens to initiate civil actions to conpel conpliance with
applicabl e regul ati ons, "no cause of action ex delicto is founded
on that provision." Ronero, 939 F.2d at 309 n.5.

As Nol an has not disputed that Chevron cannot be liable
under Louisiana tort |law, and as we have decided that he has no
tort cause of action under section 1349(b), the district court
properly granted summary judgnent in favor of Chevron.

I11. CONCLUSI ON
For the reasons stated above, the judgnent of the district

court 1s AFFI RVED



