IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30481
(Summary Cal endar)

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

LI ONEL ADAMS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CR-93-55-A)

(March 20, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal, Defendant-Appellant Lionel
Adans appeal s both his conviction and his sentence. He contends

that the district court erred in denying his notion to suppress

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



evidence seized followng a search of his luggage, that the
evi dence was insufficient to support his conviction for conspiracy
t o possess cocai ne base, and that his constitutional right to equal
protection was viol ated when he was sentenced under the gui deli nes

hei ghtened penalty provisions for cocaine base. Finding no
reversible error, we affirm

I
FACTS AND PROCEEDI NGS

Adans was convicted after a jury trial of conspiracy to
possess with the intent to distribute nore than 50 grans of cocai ne
base in violation of 21 U S C 88 841(a)(1l) and 846, and was
sentenced to inprisonnent for 151 nonths. Prior to trial, Adans
filed a notion to suppress evidence obtained in a search of his
bag, which notion the district court deni ed.

At the hearing on Adans's notion to suppress, Baton Rouge
Police Oficer Rudy Babin testified that Adans was under
survei |l l ance because officers "had received word that it was
possi bl e [that Adans] was carrying a |arge quantity of cocaine."
The information was obtained in the course of a |larger
i nvestigation of Mchael Nelson, a "mgjor" drug dealer for whom
Adans had worked in the past, and who had been arrested severa
hours earlier.

Babin waited in the Baton Rouge bus termnal for Adans to
arrive on a bus from Houston. He was expected to be carrying a
bl ue bag. After Adans got off the bus carrying a blue tote bag, he

was approached by Babin who asked to speak to him Even t hough



Adans responded that "he didn't have any probl emtal ki ng" to Babi n,
the officer noticed that Adans had becone very nervous. He was
i ntroduced to Detectives Bosco and Scrantz by Babin and was asked
hi s nane. Bosco then asked Adans "where he had gotten on the bus,"

and Adans replied, "Lafayette,” which the officers knewwas untrue.

Bosco explained to Adans that they were narcotics officers

"fighting the war on drugs," then asked Adans "about his bag."
Adans "waited a mnute," then replied, "[t]hat's not ny bag."
Babi n asked Adans whose bag it was and, after a "l ong pause,” Adans
replied, "[t]hat girl." \Wen Babin asked, "[w] hat girl?," Adans
replied, "[t]he girl in the bus with the big boobs.™ When
Det ecti ve Bosco then asked Adans if the officers could | ook in the
bag, Adans replied that it was not his bag but that the officers
could go ahead and | ook. Oficer Babin testified that Adans
"freely gave consent to look." The officers then opened the bag,
di scovered that it contained half of a kilo of crack cocaine, and
arrested Adans.
I
ANALYSI S

Adans insists that the district court erred by denying his
nmotion to suppress. He contends that the arresting officers had
neither probable cause nor reasonable suspicion to stop and
gquestion himor to search the bag that he was carrying.

W enploy a two-tiered standard in reviewwng a denial of a
nmotion to suppress. The district court's findings of fact are

accepted unless clearly erroneous; its ultimate conclusion as to



the constitutionality of the law enforcenent action is reviewed

de novo. United States v. Chavez-Villarreal, 3 F.3d 124, 126

(5th Gr. 1993). W nust review the evidence in the |ight nobst
favorable to the prevailing party, the governnent in this case. A
district court's denial of a suppression notion wll be upheld if
there i s any reasonabl e view of the evidence to support it. United

States v. Tellez, 11 F.3d 530, 532 (5th Cr. 1993), cert. denied,

114 S. C. 1630 (1994).

Police officers may briefly detain an individual even though
there is no probable cause to arrest himif the officers have a
reasonabl e suspicion that crimnal activity is afoot. United

States v. Mchelletti, 13 F. 3d 838, 840 (5th Cr.) (en banc), cert.

denied, 115 S. C. 102 (1994). "The Fourth Amendnent requires only
sone mninmum | evel of objective justification for the officers

actions -- but nore than a hunch -- neasured in |ight of the
totality of the circunstances." 1d. Reasonable suspicion nust be
supported by particular and articul abl e facts which, taken toget her
with rational inferences fromthose facts, reasonably warrant an
intrusion. 1d.

Adans's contention that the officers |acked reasonable
suspicion to stop and question himhas no nerit. The officers had
received information indicating that Adans would arrive from
Houston, would be carrying a blue bag, and woul d possess a | arge
quantity of cocaine. Once the officers approached Adans, who had
just arrived from Houston carrying a blue bag, he becane very

nervous. The officers' brief detention and questioning of Adans



prior to the search of his bag was supported by reasonable
suspi ci on and thus was not unl awful .

Adans al so contends that the officers | acked probabl e cause to
search the blue bag. After Adans di sclai ned ownershi p of the bag,
however, he had no legitimate expectation of privacy in the bag or

its contents. See United States v. Canady, 615 F.2d 694, 696-97

(5th Gr.), cert. denied, 449 U S. 862 (1980). "Once a bag has

been abandoned, and the abandonnent is not a product of inproper
police conduct, the defendant cannot challenge the subsequent

search of the bag." United States v. Piaget, 915 F.2d 138, 140

(5th Gr. 1990). As the detention was supported by reasonable
suspi ci on, Adans did not abandon the bag as a result of inproper
police conduct. Adans thus cannot now be heard to object to the
search of the bag or to the seizure of the crack cocai ne contai ned
therein. See Canady, 615 F.2d at 696.

Even assum ng arguendo that Adans has standing to contest the
search of the bag, his argunents are without nerit because he
voluntarily consented to the search. The governnent has the burden

of proving by a preponderance of the evidence that a consent to

search was voluntary. United States v. Yeaqgin, 927 F.2d 798, 800
(5th Gr. 1991). The voluntariness of consent is a question of
fact to be determned from a totality of the circunstances.

Schneckloth v. Bustanonte, 412 U. S. 218, 227 (1973). W reviewthe

district court's findings respecting voluntariness for clear error.

United States v. AQivier-Becerril, 861 F.2d 424, 425-26 (5th G

1988) .



O ficer Babin testified that Adans "freely gave consent" for
the officers to look in the bag. Babin further testified that the
three of ficers who approached Adans never displayed their weapons.
Adans admtted at trial that he told the officers he "didn't care"
if they searched the bag. W conclude, based on the testinony of
both Adanms and Oficer Babin, and on the totality of the
circunstances, that the district court's finding that Adans
voluntarily consented to the search is not clearly erroneous.

Turning to the nerits of the case, Adans insists that the
evi dence was i nsufficient to support his conviction for conspiracy
to possess with the intent to distribute cocaine base. Although
Adans's counsel made a notion for judgnment of acquittal at the
cl ose of the governnent's evidence, counsel failed to renew the
nmotion at the close of all of the evidence. Qur review is
therefore narrowed by defense counsel's failure to preserve the

district court's ruling on Adans's notion. United States v. Ruiz,

860 F.2d 615, 617 (5th Gr. 1988); see United States v. |nocencio,

40 F.3d 716, 724 (5th Gr. 1994).

[ This court is] limted to the determ nation of "whether

there was a manifest mscarriage of justice." Such a
m scarriage would exist only if the record is "devoid of
evidence pointing to guilt,” . . . [or] "because the
evi dence on a key elenent of the offense was so tenuous
that a conviction would be shocking.” In making this
determ nation, the evidence . . . nust be considered "in

the light nost favorable to the governnent, giving the
governnent the benefit of all reasonable inferences and
credibility choices."”
Rui z, 860 F.2d at 617 (citations omtted).
To support a conviction in a drug conspiracy prosecution, "the
gover nnent nust prove beyond a reasonabl e doubt (1) the existence

6



of an agreenent between two or nobre persons to violate the
narcotics laws, (2) that the defendant knew of the agreenent, and
(3) that he voluntarily participated in the agreenent.” United

States v. Miltos, 985 F.2d 743, 746 (5th Gr. 1992). "The

agreenent, a defendant's quilty knowl edge and a defendant's
participation in the conspiracy all nmay be inferred from the
devel opnent and coll ocation of circunstances." Id. (interna
quotations and citations omtted).

Chad Scott, a Tangipahoa Parish narcotics investigator,
testified that his office, nenbers of the Hamond Police
Departnent, and several Drug Enforcenent Adm nistration (DEA)
agents began an investigation of Mchael Nelson, a "nmgjor"
narcotics dealer, in the fall of 1992. In January or February
1993, Oficer Scott net Charlisa Baham who had "made a few trips
for [Nelson] to pick up cocaine." After speaking wth Baham on
February 8, 1993, Scott notified DEA agents that "there woul d be a
trip nmade to Houston on the foll ow ng norning."

O ficers acconpani ed Bahamon the flight to Houston the next
day. She informed themthat Nel son had given her $8,000 and told
her that Andre Fel der woul d be neeting her at the airport in a blue
Ford Tenpo. After the plane | anded in Houston, officers foll owed
Baham and the individual occupying the blue Ford Tenpo to a
residence and instituted surveillance. Follow ng several hours of
surveil |l ance, officers contacted Baham who i nfornmed themthat "the
dope wasn't there yet."

Adans arrived in a taxi several hours later, entered the



resi dence, then went back outside in "a few m nutes" w th "anot her
bl ack male." Shortly, a pickup truck pulled into the driveway of
t he residence, whereupon Adans got into the passenger side of the
truck and the other individual stood at the driver's side of the
truck. That individual "handed the driver sonething, and a package
cane out the window." The individual "placed the package under his
shirt." Adans then got out of the truck and "appeared to be
hol di ng a package under his shirt,"” and both nmen went back inside
t he residence.

Bahamreturned to Bat on Rouge by bus, and Nel son pi cked her up
at the bus termnal. Nelson was arrested after a hi gh-speed chase,
during which a package of crack cocai ne was thrown out of the car
wi ndow. O ficers then waited for Adans at the bus termnal. As
noted earlier, after Adans exited the bus, officers searched his
bag and discovered a half kilogram of cocaine. O ficer Scott
testified that the anobunt of cocaine Adans was carrying was a
| arger anmount than is normally possessed for personal use.

The record is certainly not devoid of evidence pointing to
Adans's guilt. Viewng the evidence in the light nost favorable to
the governnent and drawi ng all reasonable inferences in favor of
the verdict, the evidence is sufficient to support Adans's
conviction for conspiracy to possess with the intent to distribute
nmore than 50 grans of cocai ne base.

Finally, Adanms contends that the guidelines' heightened
penal ty provisions for cocai ne base, as conpared to cocai ne powder,

violate his right to equal protection. He urges that cocai ne base



and cocaine powder are synonynous but his contentions are
unavai | i ng.

W have held that the guidelines' disparate sentencing
provisions for crack cocaine and cocaine powder do not offend
constitutional due process or equal protection guarantees. United

States v. Watson, 953 F.2d 895, 897 (5th Cr.), cert. denied

112 S . 1989 (1992). "Even if a neutral law has a
di sproportionately adverse affect upon a racial mnority, it is
unconstitutional under the Equal Protection Cause only if that

i npact can be traced to a discrimnatory purpose.” United States

v. Galloway, 951 F.2d 64, 65 (5th Cr. 1992) (internal quotation

and citation omtted). Adans has alleged no discrimnatory
pur pose. As such, the disparate sentencing provisions "wll
survive an equal protection analysis if [they] bear[] a rational
relationship to a legitimate end." [d. at 66. "[T]he fact that
crack cocaine is nore addictive, nore dangerous, and can therefore
be sold in smaller quantities is reason enough for providing
harsher penalties for its possession.” Watson, 953 F.2d at 898.
Thus, Adans's conpl aints about his sentencing are insupportable.

In conclusion, we affirmin their entirety Adans's conviction
and sent ence.

AFFI RVED.



