UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94- 30465
Summary Cal endar

JERRY L. HARRI SON
Pl aintiff-Appellee
Cr oss- Appel | ant ,
VERSUS

PAUL REVERE LI FE | NSURANCE COVPANY, THE,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA-93-1824-1 Mag-3)
(March 3, 1995)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Plaintiff Jerry L. Harrison ("Harrison") initiated this
decl arat ory judgnent action agai nst def endant, The Paul Revere Life
| nsurance Conpany ("Paul Revere"), alleging entitlenent to the

maxi mum di sability benefits under a long-term disability policy

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



i ssued by Paul Revere to Harrison's enployer, Kroll Associ ates,
I nc.

The Paul Revere long-term disability policy constitutes an
enpl oyee welfare benefit plan and is governed by the Enployee
Retirenent |Incone Security Act of 1974, 29 U S. C. § 1001, et seq.
("ERI SA") . The Paul Revere policy replaced Kroll Associates'
previous long-term disability policy ("the CIGNA policy"), which
provi ded a nmaxi mum di sability benefit of $7,500 per nonth payable
wthin 180 days after the onset of disability. Under the Paul
Revere policy, the maxi mum benefit for long-term disability is
greater than that of the CIGNA policy -- $10,000 per nmonth payabl e
within 90 days after the onset of disability.

There is no dispute that Harrison is totally disabled as the
result of coronary artery disease and is entitled to benefits.
Paul Revere is currently paying Harrison $7,500 per nonth based on
its determnation that (1) Harrison's disability was caused by a
pre-existing condition because he took prescription drugs for
coronary artery disease during the three nonths prior to the
effective date of the policy, and (2) under the "Exception to
Pre-Exi sting Conditions Limtation" provision in the policy, the
benefits payable during the entire period of Harrison's disability
are limted to the nonthly benefits that woul d have been payabl e
under the CIGNA policy ($7,500), rather than the greater benefits
payabl e under the Paul Revere policy ($10,000). Harrison's position
is that the "Exception" provision, which limts paynents to the

| esser ampunt payable under the CIGNA policy, applies only for a



12-nonth period, rather than for the entire length of his
disability. After the 12-nonth period, Harrison argues, the greater
anount payabl e under the Paul Revere policy should apply.

The district court determned, in favor of Paul Revere, that
Harrison's disability was due to a pre-existing condition, but
determ ned in favor of Harrison that the "Exception to Pre-EXxisting
Conditions Limtation" provision of the Paul Revere policy limts
benefits to those payable under the prior CIGNA policy only for a
period of 12 nonths after the effective date of the policy, rather
than for the entire period of Harrison's disability. After the 12-
mont h period, the district court ruled, the benefits are to be paid
in the anmount avail abl e under the Paul Revere policy.

| SSUES

In this appeal, defendant-appellant Paul Revere argues that
the district court erredinits interpretation of the "Exception to
Pre-Exi sting Conditions Limtation" provision. Paul Revere asserts
that Harrison should receive only the | ower Cl GNA benefit for the
life of his disability. Paul Revere also argues that the district
court did not give proper deference to Paul Revere's interpretation
of the policy terns.

In response to Paul Revere's appeal, plaintiff-appellee
Harrison argues that the district court reached the correct result
when it determ ned that Harrison's benefit was [imted to the | owner
CIGNA amount for only 12 nonths. Harrison brings a cross-appeal,
however, arguing that (1) the district court erred in stating the

proper standard of review as "abuse of discretion" rather than "de



novo"; and (2) the district court erred in not awardi ng attorney's
fees to Harrison. Harrison does not appeal the district court's
determ nation that his coronary artery disease is a pre-existing
condi tion.

DI SCUSSI ON

A: Standard of Revi ew

Harrison correctly points out in his cross-appeal that the
district court recited the wong standard of review The district
court reviewed Paul Revere's construction of the policy terns under
an abuse-of -discretion standard, stating that "the plan gives the
adm nistrator discretionto determne eligibility for benefits and

construe terns of the plan." See Haubold v. Internedics, Inc., 11

F.3d 1333, 1336-37 (5th Cr. 1994)(holding that an adm nistrative
denial of benefits challenged under 29 U S C 1132(a)(1)(B) is
generally reviewed by the district court de novo, but if the
benefit plan I|anguage gives the admnistrator discretionary
authority, its decisionis reviewed for abuse of discretion)(citing

Firestone Tire & Rubber Co. v. Bruch, 489 U S 101, 109-15

(1989).). W& have reviewed the policy at issue in this case, and we
conclude that the policy clearly does not contain any |anguage
gi ving Paul Revere general discretion to construe the terns of the

plan. See Cathey v. Down Chemical Co. Medical Care Program 907

F.2d 554, 558 (5th Cr. 1980), cert. denied, 111 S. C. 964

(1991) (hol ding that discretionary authority cannot be inplied; it
must be specifically conferred). Therefore, the correct standard of

review for the district court was a de novo standard. |In any case,



as we explain in this opinion, we hold that the district court

reached the correct result despite its m sunderstandi ng of

standard of review.

B

| nterpretation of Pl an

t he

The pl an provi sions regardi ng pre-existing conditions state in

pertinent part as foll ows:

"PRE- EXI STI NG CONDI TI ONS LI M TATI ON
Any period of disability due to a pre-existing condition
i s not cover ed.

PRE- EXI STI NG CONDI TI ON neans a disability which:
1. is caused by an injury or sickness; and
2. requires an enployee, during the three nonths just
bef ore becom ng insured, to:
a. consult a doctor; or
b. seek diagnosis or advice or receive nedical care
or treatnment; or
c. undergo hospital adm ssion or doctor's visits for
testing or for diagnostic studies; or
d. obtain services, supplies, prescription drugs or
medi ci nes.

This limtation does not apply to disabilities which
begin after the enpl oyee has been i nsured for a period of
twel ve consecutive nonths.

EXCEPTI ON TO PRE- EXI STI NG CONDI TI ONS LI M TATI ON
The pre-existing conditions limtation does not apply to
any insured enpl oyee who:
1. was insured by the prior group policy on the day
before this Policy takes effect; and
2. woul d have either been:
a. covered for the condition under the prior planif
that plan remained in force; or
b. has been insured for twelve consecutive nonths
under:
1) the prior group policy; or
2) a conbination of the prior group policy and this
Pol i cy.

| f these conditions are net, we pay benefits. However,
during the tinme period when any pre-existing conditions
limtation woul d have applied, no nonthly benefit will be
greater than the | esser of:

1. the nonthly benefit payable under this Policy; or

2. the nonthly benefit which woul d have been pai d under
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the prior group policy."

Harrison has been under treatnent by Dr. WIlliam A Rol ston
since April 1981 for synptomatic coronary artery disease and
related conplications. The Paul Revere policy becane effective on
July 1, 1992. Four nonths later, on Cctober 29, 1992, Harrison was
admtted to the hospital with a diagnosis of unstabl e angi na due to
coronary artery disease. On that date he underwent a coronary
angi ogram which revealed the presence of "essentially total
occlusion of all native coronary arteries wth significant and
progressi ve di sease in each saphenous vein graft, as well as the
distal native coronary circulation.”" Dr. Rolston recomended t hat
Harrison seek total and permanent disability from any sort of
occupation due to his coronary artery di sease.

The district court determ ned that Harrison was di sabl ed due
to a pre-existing condition. (Harrison does not appeal this issue).
Pursuant to the "Exception to the Pre-Existing Conditions
Limtation" provision, however, the existence of a pre-existing
condi ti on does not preclude coverage if the enployee was insured
under a prior group disability policy. Harrison was so insured,
under the CIGNA policy. The parties' dispute centers on the
followng |anguage found in the Exception to Pre-Existing
Condi tions Limtation:

"If these conditions are net, we pay benefits. However,

during the tinme period when any pre-existing conditions

limtation woul d have applied, no nonthly benefit will be
greater than the | esser of:

1. the nonthly benefit payable under this policy; or

2. the nonthly benefit which woul d have been pai d under
the prior group policy." (Enphasis added).



The parties disagree as to the length of tinme that Harrison
shoul d receive the |ower anpunt payable under the CIGNA policy.
Paul Revere interpreted the policy | anguage "during the tine period
when any pre-existing conditions limtation would have applied" to
mean "any period of disability due to a pre-existing condition." In
ot her words, Paul Revere decided that benefits in the | esser anount
payabl e under the CI GNA policy should be paid to Harrison for the
life of his disability. Harrison maintains -- and the district
court found -- that the | anguage in questionlimts Harrison to the
| esser CIGNA amobunt only for the first 12 nonths after becom ng
insured with Paul Revere, after which benefits should be paid to
himin the greater anount payabl e under the Paul Revere policy.

The district court found that the provision "during any tine
period when any pre-existing conditions limtation would have
appl i ed" has only one | ogical neaning. The court reasoned:

"The | anguage of the policy clearly provides that the

pre-existing conditions |limtation does not apply to

disabilities which begin after the enployee has been
insured for a period of twelve consecutive nonths. Thus,

the pre-existing conditions limtation period is the

first twelve nonths after becomng insured, and the

limtation to the anount payable under the Cl GNA policy
applies only for the first twelve-nonth period after
becom ng insured. To give the clause the neani ng urged

by Paul Revere would render the clause neaningless,

because the policy section would have the sane neaning

regardl ess of whether the clause in question were

i ncl uded. "

Accordingly, the district court found as a matter of |aw that Paul
Revere's construction of the "Exception to the Pre-Existing
Conditions Limtation" is wthout reasonable basis and is in

conflict wwth the plain neaning of the policy |anguage. W agree.



We hold that the district court was correct in determning that the
"Exception" provision appliestolimt Harrison's paynents only for
a 12-nonth period, rather than the entire length of his disability.

Therefore, for the reasons stated by the district court inits
order of July 19, 1994, we are satisfied that the district court's
interpretation of the policy |anguage was correct.

C. Attorney's Fees

Finally, Harrison clainms that the district court should have
awarded himattorney's fees, and conplains that the court did not
make an explicit ruling on his request for fees. Award of
attorney's fees in an ERISA action is permtted by 29 U S C 8§
1132(g). The deci sion whether to award such fees is governed by the

five factors set out in Harne v. Cavenham Forest Ind., Inc., 984

F.2d 686, 694 (5th Gir.), cert. denied, 114 S. C. 382 (1993).

Harnms held that requests for attorney's fees should be consi dered
inthe light of (1) the degree of the opposing party's culpability
or bad faith; (2) the ability of opposing parties to satisfy an
award of attorney's fees; (3) whether an such an award woul d deter
others acting under simlar circunstances; (4) whether the party
requesting attorney's fees sought to benefit all participants and
beneficiaries in an ERISA plan or to resolve a significant |egal
question regarding ERISAitself; and (5) the relative nerits of the
parties' positions. 1d. at 694.

We agree with the district court's inplicit decision not to
award attorney's fees to Harrison in this case. W hold that

neither party acted in bad faith; they nerely advanced conflicting



interpretations of the plan. Harrison sought to protect only his
own rights, not those of other enployees or plan participants
Furthernore, it is not clear that an award of fees in this case
woul d deter other persons acting under simlar circunstances.
Accordi ngly, we deny relief on both the defendant's appeal and
the plaintiff's cross-appeal, and we AFFIRM the judgnment of the

district court.
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