IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94- 30455
Summary Cal endar

LEONARD BASTI DA,

Peti ti oner- Appel | ant,

JOHN P. WHI TLEY, Warden

Loui siana State Penitentiary and

RI CHARD P. | EYOUB, Attorney GCeneral,
State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-94-1734-E)

(January 23, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Petitioner Leonard Bastida appeals fromthe district court's
dismssal of his petition for a wit of habeas corpus under 28
US C 8§ 2254. Dismssal was granted on the grounds that Bastida's

petition was a successive petition, and because Bastida had failed

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



to denonstrate cause and prejudi ce or factual innocence. W affirm

the judgnent of the district court.
| . FACTUAL AND PROCEDURAL BACKGROUND

Followng a jury trial for arnmed robbery, Leonard Bastida
received a ninety-nine year sentence of inprisonnent wthout the
benefit of parole, probation, or suspension of sentence. The
Loui si ana Suprene Court affirmed Bastida' s conviction and sentence
on direct appeal, and the United States Suprene Court denied
Bastida's wit of certiorari. Bastida then unsuccessfully
exhausted his state court renedies.

Bastida has previously filed a federal habeas corpus petition,
asserting that he was nentally inconpetent to stand trial, that
African- Aneri cans were systematically excluded fromhis jury, and
that his sentence constituted cruel and unusual punishnent.
Bastida's petition was rejected by the district court, and we
denied his application for a certificate of probable cause. I n
this second habeas petition, Bastida makes the follow ng
all egations: 1) African-Anericans and wonen were excluded fromhis
jury; 2) the trial court's handwitten m nutes of his sentencing
i naccurately reflected that he was continually present during jury
selection; 3) he was not present during a substantial portion of
the jury selection; and 4) the Louisiana Suprene Court did not
give the sanme consideration to his pro se application for

supervisory wits as it gives to pleadings drafted by counsel.



The state noved to dism ss Bastida's petition for abuse of the
wit wunder Rule 9(b)! because of Bastida's successive habeas
filings. The district court ordered Bastida to file a response to
the 9(b) dism ssal contentions. In his response, Bastida stated
that he would drop his challenge regarding the jury exclusion of
African- Aneri cans, as Bastida admtted that it had previously been
deni ed by a federal habeas court. Bastida also argued that he was
previously unable to protest the exclusion of wonen fromhis jury
because the existing law at the tine of his first habeas petition
did not recognize such aclaim Simlarly, Bastida stated that his
i ndi gence prevented him from obtaining a copy of his trial
transcripts until after the disposition of his first federal habeas
petition; thus, without the transcripts, Bastida clains that he was
unable to raise his other current challenges in the initial habeas
petition.

The district court determ ned not only that the claimof jury
exclusion of African-Anericans was repetitive, but also that
Basti da shoul d have brought his other current clains in his prior
federal habeas petition. The district court also stated that

Bastida did not denponstrate cause and prejudice for the failure to

. Rul e 9(b) of the rules governing 8§ 2254 cases provides:

A second or successive petition may be dism ssed if the
judge finds that it fails to allege new or different
grounds for relief and the prior determ nation was on
the nerits or, if new and different grounds are

all eged, the judge finds that the failure of the
petitioner to assert those grounds in a prior petition
constituted an abuse of the wit.

28 U S.C. § 2254.



consider the clains, and that Bastida made no show ng of factual
i nnocence. Thus, the district court dism ssed Bastida's petition

with prejudice. Bastida appeals fromthis determ nation

1. STANDARD COF REVI EW
In a federal habeas corpus proceeding, we reviewthe district

court's | egal determ nations de novo. See Johnson v. Puckett, 929

F.2d 1067, 1070 (5th Gr. 1991).

[11. ANALYSI S AND DI SCUSSI ON

Bastida argues that the district court inproperly dismssed
his habeas petition with prejudice for abuse of the wit.
Specifically, Bastida contends that the district court shoul d have
allowed himto anend his petition by deleting his claimof racial
bias in the jury selection and by allowng himto keep his other
clains. Mreover, according to Bastida, the cause and prejudice
analysis should not apply because his other clains were not
available to himat the tine of his first habeas petition.

We di sagree with Bastida' s contentions. As we have previously
descri bed:

Whet her a successive federal habeas petition raises

grounds identical to those already heard and deci ded on

the nmerits in a previous petition, or raises new grounds

not raised in the previous petition, a federal court may

not reach the nerits thereof unless the petitioner shows
cause and prejudice.?

2 Thus, Bastida is incorrect in his contention that a
petition alleging new clains is not subject to the cause and
prejudi ce standard, even if the new clains were not available to
Bastida at the tinme of his first habeas petition.
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Duff-Smth v. Collins, 995 F. 2d 545, 546 (5th G r. 1993) (enphasis

added); see also Wods v. Witley, 933 F.2d 321, 323 (5th Cr.

1991) ("[A] petitioner's serial habeas petition nust be dism ssed
as an abuse of the wit unless he denonstrates that there was
“cause' not to have raised the point in a previous federal habeas
petition, and "prejudice' if the court fails to consider the new
point."). To denonstrate cause, the petitioner nust show that
"sone objective factor external to the defense inpeded counsel's

efforts" toraisethe claiminthe initial petition. See Mirray v.

Carrier, 477 U S. 478, 488 (1986). To denonstrate prejudice,
Bastida nust show that the inproprieties upon which he bases his
clains "infect[ed] his entire trial with error of constitutional

dinensions.” United States v. Frady, 456 U S. 152, 170 (1982).

Absent denonstrated cause and prejudice, " the failure to raise a
claimin a prior habeas petition nmay be overl ooked only when a
constitutional violation probably has resulted in the conviction of

one i nnocent of the crine.'" Duff-Smth, 995 F. 2d at 546 (quoting

Kirkpatrick v. Wiitley, 992 F.2d 491 (5th Cr. 1993)).

Bastida agrees that his claimof racial exclusion fromthe
jury was denied in his first habeas petition. Thus, Bastida cannot
make a show ng of cause on this claim because it was previously
rai sed and adj udi cat ed. Mor eover, Bastida effectively abandoned
his racial exclusion claimon appeal by asserting that he would
have dropped the claimif the district court had given him the

opportunity.



Wth regard to his claimof gender exclusion fromthe jury,
Bastida asserts that the challenge was not available to hi muntil
a change in the |law enabled him to raise the issue. Assum ng
arguendo that this change in the lawis sufficient to denonstrate
cause, Bastida has still failed to denonstrate prejudice. Sinply
put, Bastida has not indicated how the alleged exclusion of wonen
from his jury affected his trial or rendered his judicial

proceedi ngs unfair. See Wllians v. Witley, 994 F.2d 226, 233

(5th Gr. 1993) (noting that the fair cross-section requirenent is
not premsed on the belief that a disproportionate jury is
necessarily unfair in a particular crimnal trial). Bastida offers
no evidence to denonstrate that an all eged excl usi on of wonen from
his jury affected his trial, and we cannot |ocate any relevant
evi dence upon our own review of the record. We concl ude that
Bastida's gender exclusion claimwas properly di sm ssed.

In addition, Bastida's clains of an inaccurate mnute entry
and the | ack of consideration given to his pro se application nust
also be dismssed for the failure to neet the prejudice
requi renment. Even assumng that the inability to procure his trial
transcripts constitutes sufficient cause for the failure to raise
these clains in his first habeas petition, Bastida does not
indicate how the allegedly erroneous entry in the mnutes
established an error of "constitutional dinension." Simlarly,
Bastida offers no explanation or evidence regarding how the
Loui siana Suprenme Court's review of his pro se application was

different fromits review of pleadings filed by counsel.



Finally, with regard to Bastida's claim that he was not
present during a substantial portion of jury selection, we find
that Bastida could have raised this claimwthout the benefit of
his trial transcripts. Bastida clearly knew what had occurred
during jury selection and, therefore, the basis for the claimwas
present when Bastida filed his first habeas petition. Thus, a
credi bl e show ng of cause has not been nade. Mbreover, simlar to
his previous clains, Bastida also fails to denonstrate prejudi ce on
this challenge, as he does not indicate how his alleged absence
fromjury selection affected his trial in any manner.

Having failed to satisfy the cause and prejudi ce standard on
any of his clains, Bastida nust rely on the "factual innocence"
exception. Unfortunately, this exception is also unavailing for
Bast i da. He fails to present evidence denonstrating that he is
i nnocent of the armed robbery conviction, and, interestingly, he
also fails to even claimthat he is innocent of the crinme. Thus,
norelief is available to Bastida under this exception to the cause

and prejudi ce standard.

V. CONCLUSI ON
For the foregoing reasons, the district court's dism ssal of

Basti da's habeas corpus petition is AFFI RVED



