UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30416
Summary Cal endar

PATRI CI A SCARBRO,
Pl ai ntiff-Appellant,

VERSUS
WAL- MART STORES | NC. ,

d/ b/a Sam s Whol esal e Cl ub
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(CA- 93- 266- B- M)

(Novenber 4, 1994)
Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.

PER CURI AM *

W review de novo the decision of the district court granting
the notion for summary j udgnent of WAl -Mart Stores Inc. (Wal-Mart),
dism ssing Patricia Scarbro's (Scarbro) conplaint with prejudice.

Scarbro was injured on \Wal-Mart premses in Baton Rouge,

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Loui si ana. At the tinme of her injury she was enployed as a
denonstrator for Industrial Chemcal D stributors, Inc. It is
undi sputed that Scarbro is a statutory enpl oyee of Wal-Mart and i s
therefore limted to conpensation as provi ded under the Loui siana
Wor ker's Conpensation laws unless her injury resulted from an
intentional act of Wal-Mart. See, La.R S 23:1032(A)(1)(a);
23:1032(B). In order to find an intentional act, Wal-Mrt nust
have either consciously desired to bring about Scarbro's injuries
or known that such injuries were substantially certain to foll ow.

See, Bazley v. Tortorich, 397 So.2d 475, 481 (La. 1981).

Scarbro's sunmary judgnent evidence reveals that she fell
while attenpting toretrieve itens froma storage shelf on the Wl -
Mart prem ses. The area leading to and in front of the storage
shelf was cluttered. The conditions were described as dangerous.
Prior to Scarbro's injury conplaints had been nade by others using
t he storage shel ves about store itens being | eft about and buil di ng
up in the subject work area. Oher enployees |ike Scarbro woul d
sonetinmes have to clinb over theitens left in front of the shel ves
to retrieve materials. One such enpl oyee had suffered scratches
and bruises fromclinbing onthe clutter. Conplaints had been nade
to Wal - Mart about the condition of the prem ses.

Viewing Scarbro's notion for sunmmary judgnent in the |ight
nost favorable to her, a reasonabl e person coul d concl ude that Wl -
Mart knowi ngly permtted a hazardous or danger ous wor ki ng condi ti on
to exist; however, said evidence does not raise a material fact
issue that WAl-Mart consciously desired that Scarbro would be

injured, nor that her injuries were substantially certain to



follow Accordingly, the Magistrate Judge correctly granted WAl -
Mart's notion for sunmmary judgnent based on the exclusivity of
remedi es under the Louisiana Wrker's Conpensation | aws.

The judgnent of the trial court is AFFI RMED



