IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30414
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ERI C LEW S,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CR-94-45-A
(January 26, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *

Eric Lewis argues that the disparate sentencing provisions
for cocai ne base (crack) and cocai ne powder violate the due
process and equal protection provisions of the United States
Constitution and result in the inposition of cruel and unusual
puni shnent .

The di sparate sentencing provisions for crack cocai ne and

cocai ne powder contained in the sentencing guidelines do not

vi ol ate constitutional due process guarantees. See United States

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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v. Watson, 953 F.2d 895, 897 (5th Cr.), cert. denied, 112 S. C

1989 (1992).

We have al so rejected the argunent that the guidelines
applicable to crack cocaine violate equal protection because they
have a discrimnatory inpact on African-Anericans. |d. at 897.
""Even if a neutral |aw has a disproportionately adverse effect
upon a racial mnority, it is unconstitutional under the Equal
Protection Clause only if that inpact can be traced to a

discrimnatory purpose.'" United States v. Galloway, 951 F.2d

64, 65 (5th Cr. 1992) (citation omtted). "[T]he fact that
crack cocaine is nore addictive, nore dangerous, and can
therefore be sold in smaller quantities is reason enough for
provi di ng harsher penalties for its possession." Watson, 953
F.2d at 898.

This Court has also rejected an Ei ghth Amendnent chal |l enge
to the disparity of the penalties inposed for crack cocai ne. See

United States v. Fisher, 22 F.3d 574, 579-80 (5th Gr.), cert.

denied, 115 S. . 529 (1994).
A prior panel opinion may be overruled only by an
"overriding Suprene Court decision," a change in statutory | aw,

or this Court sitting en banc. See United States v. Zuniga-

Salinas, 952 F.2d 876, 877 (5th Gr. 1992) (en banc). Lews's
argunents are rejected by controlling case | aw
Because Lewis has failed to raise an issue of arguable

merit, the appeal is DISM SSED as frivolous. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983); 5th Cr. Rule 42.2.
DI SM SSED.



