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Before PCOLI TZ, Chief Judge, KING and STEWART, Circuit Judges.
POLI TZ, Chief Judge:”’

Felix Ruben Potes appeals his sentence for conspiracy to
possess cocaine with intent to distribute.! Finding no error we
affirm

In January 1994 an informant working for United States

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.

121 U.S.C. §§ 841(a)(1), 846.



aut horities was approached i n Col onbia and i nportuned to transport
cocaine into the United States for which he woul d be pai d $4000 per
kilo. The informant agreed and four kil os of cocai ne were brought
onto the ship on which the i nformant served by two nen who gave him

witten instructions for delivery, specifically a paper containing

two tel ephone nunbers and the nane "Tocaya." The informant hid the
four packages in a secluded place on the ship. Three kil os
di sappeared during transit. Upon arrival at the Port of New

Oleans the informant delivered the remaining kilo and the
instruction sheet to agents who boarded the vessel.

Federal agents structured a controlled delivery of four kil os
of fake drugs. After calling one of the supplied tel ephone
nunbers, which triggered a pager, a Spani sh-speaking fenmal e naned
Tocaya returned the call and instructed the agent to contact two
men at a New Ol eans tel ephone nunber. The agent conplied and
arrangnents were made to neet the two nen at a New Ol eans hote
for delivery of the contraband.

At the appointed tinme the agent arrived at the hotel and net
Potes and an acconplice, Sheldon Stewart. Potes exam ned the
packets, discussed the transaction, and agreed to accept the drugs.
Pot es advi sed that he would take the drugs and would return in an
hour with the $16, 000 paynent due. When the agent denurred, Potes
nmotioned for Stewart to lock the door. At this point the agent
gave the signal and col |l eagues entered the roomand arrested Potes
and Stewart.

Indicted for conspiracy, Stewart pleaded guilty and was



sentenced to 60 nonths inprisonnent and a term of supervised
rel ease. Potes was convicted by a jury and sentenced i n accordance
wth the PSR conputation to 97 nonths, the low end of the
sentencing range, and a term of supervised release. Potes tinely
appeal ed, conplaining that the district court erred in declining a
downward adjustnent for his mnimal or mnor role in the
transacti on.

The district court found that Potes "was aware of the anount

of cocaine . . . four kilograns," that there were "anple facts to
support his know edge of the intent of the conspiracy,"” and that he
"was entrusted with a considerabl e anount of noney by whoever the
maj or players were in the operation,” all culmnating in the
conclusion that Potes' "role in the of fense was neither m ni mal nor
m nor."

When a defendant is sentenced within the guideline range our
review is limted to determning whether the guidelines were
correctly applied, examning |egal issues de novo? and factual
findi ngs under the clearly erroneous standard.® Potes clains to be
nothing nore than a nmere courier, entitled to an offense |eve
reduction because he was a mninmal or mnor participant in the
crime, citing US. S.G § 3Bl.2.

M nimal participants are defined as those having a "l ack of

know edge or understanding of the scope and structure of the

2United States v. Arellano-Rocha, 946 F.2d 1105 (5th Cir.
1991) .

SUnited States v. Zuniga, 18 F.3d 1254 (5th Cir.), cert.
deni ed, U. S. , 115 S.Ct. 214 (1994).
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enterprise";* mnor participants are defined as those parties "l ess
cul pabl e than nost other participants, but whose role could not be
described as mnimal.">® As "nost offenses are commtted by
participants of roughly equal culpability[,] it is intended that
the adjustnment will be used infrequently."® A district court's
determ nation of a defendant's entitlenent to this adjustnent is
“"factual in nature,"” "entitled to a great deference[,] and shoul d
not be di sturbed except for clear error."?8

The record anply supports the court's refusal to classify
Potes as a minimal or mnor participant in the drug conspiracy. It
reflects Potes' famliarity wth Tocaya and know edge of the
details of the conspiracy beyond that which a limted parti ci pant
woul d have, including the quantity of cocaine snuggled into the
country and the sumthe informant/courier was to be paid for his
efforts. The record indicates that Potes had access to $16, 000, a
significant sum of noney. The fact that such a large sum
ostensibly was commtted to Potes' care suggests a position of
trust in the conspiracy beyond that of a nere courier

Accordingly, there was no error inthe district court's ruling that

“U.S.S.G § 3Bl1.2, coment. (n.1).
°ld. (n.3).

United States v. Mtchell, 31 F.3d 271, 279 (5th Cr.), cert.
deni ed, u. S. , 115 S. Ct. 455 (1994) (citations omtted).

Zuniga, 18 F.3d at 1261

8United States v. Devine, 934 F.2d 1325, 1340 (5th Gr. 1991),
cert. denied, 502 U S. 1065 (1992).
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Potes was neither a mnimal nor mnor participant.?®

The sentence appealed fromis AFFI RVED

°Even if Potes were a nmere courier, his status as such does
not necessarily entitle himto a downward adj ustnent pursuant to
section 3B1.1. See United States v. Franco-Torres, 869 F.2d 797
(5th Gr. 1989); United States v. Vel asquez, 868 F.2d 714 (5th Cr
1989); United States v. Buenrostro, 868 F.2d 135 (5th Cr. 1989),
cert. denied, 495 U. S. 923 (1990).
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