UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30388
Summary Cal endar

BARBARA FENELCN,
Pl ai ntiff-Appellant,

VERSUS

UNI TED STATES POSTAL SERVI CE, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA-93-3969-1-D- 1)
(Decenber 14, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
Per Curiam:

Bar bara A. Fenelon ("Fenelon") filed a "Conplaint for Reprisal
and Handicap D scrimnation" under Title VII against the
Postmaster, alleging discrimnation by the New Ol eans Postal

Agency due to her nental handicap and reprisals due to her attenpts

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



to seek relief for the alleged discrimnation with the Equal
Empl oynent  Qpportunity Comm ssion (EEQCC). The district court
di sm ssed on the basis of res judicata. W affirm
PROCEEDI NGS BELOW

The district court issued an order for Fenelon to show cause
why her conpl aint should not be dism ssed as duplicative of Cvil
Action 92-1741 "K"(2) and barred by res judi cata, clai mpreclusion,
and prescription. Fenelon responded that this suit was not
duplicative but was filed for dissimlar acts of handicap
discrimnation and reprisal. She alleged that she filed this suit
to obtain relief for discrimnation charges which occurred on
February 4, 1991, and February 27, 1991. She asserted that the
“first material issue and basis of this suit deals wth the fact of
handi cap discrimnation"” arising out of her EEOC conplaint that
Jenkins was "retaliative in his February 27, 1991 act of
di scharging plaintiff by falsely citing defying orders he never
gave her, but also proof is his refusal to give consideration to
plaintiff's handi cap condition when he acted on February 27, 1991."
She asserted that the second basis for this lawsuit, and the reason
it is not duplicative of other causes of action, is that in
addition to discrimnation on the basis of handicap, "a reprisal
took place on February 27, 1991." She asserted that she has
incurred different types and dates of discrimnation by different
met hods and nmanagenent personnel, which nmakes this a different
i ssue.

The magistrate judge recommended that Fenelon's conplaint



should be dismssed with prejudice because it was barred by res
j udi cat a. The magi strate judge found that she raised the sane
clains of discrimnation and reprisals in Gvil Action 92-1741
"K'"(2) and other suits. |In her objections, Fenelon stated that she
al so sought to prove that reprisal acts were conmtted on March 15,
1991. She all eged that when she won her EEQCC gri evance on February
21, 1991, the agency retaliated against her by threatening the
arbitrator. She also alleged that Bonnie Wallace's refusal to
report correct information for her back pay was an act of reprisal
which occurred on March 15. She argued that the act of
di scrimnation on February 27, 1991, was not the only instance of
di scrim nation which she intended to informthe court of, but that
ongoi ng discrimnations and reprisals occurred, climxing in her
di sm ssal on that date. She requested perm ssion to anend her suit
inorder to "define" the "facts of reprisal” she intended to prove.
She argued that this action is not duplicative of Cvil Action 92-
1741 "K"(2) because she did not raise the charges that the agency
threatened the arbitrator or that Bonnie \Wallace refused her back
pay in that suit. She argued that she could not bring these clains
bef ore because she did not file her EECC claimand did not receive
a final agency decision until Septenber 3, 1993. She also alleged
that she did not have the legal training to know what could and
shoul d be brought together in one suit.

The district court adopted the nmagistrate judge's
recommendati on and di sm ssed her conplaint with prejudice. The

court held that this action was barred by res judicata, finding



that there was identity of the parties and causes of action. The
court found that Fenelon's conplaint alleged an act of
di scrim nation on February 27, 1991, and that even if her conpl aint
was read broadly to include an act on March 15, 1991, to deny back
pay, the court found that her claimin Gvil Action 92-1741"K"(2)
for discrimnation for failure to restore "all | ost wages" was the
same cause of action
RES JUDI CATA

On appeal, Fenelon argues that the district court erred in
di sm ssing her conplaint on the basis of res judicata because her
reprisal action is based on issues that were never tried on the
merits; it could not have been brought in an earlier suit; her
evi dence was not considered; and factual findings were not nade.

This Court reviews de novo a dism ssal under the doctrine of
res judicata. Schmueser v. Burkburnett Bank, 937 F.2d 1025, 1031
(5th Gr. 1991). The doctrine is applicable if: (1) the prior
judgnent was rendered by a court of conpetent jurisdiction; (2)
there was a final judgnent on the nerits; (3) the parties, or those
inprivity wth them are identical in both suits; and (4) the sane
cause of action is involved in both suits. Nagle v. Lee, 807 F.2d
435, 439 (5th Cr. 1987). |If these elenents are established, the
decree in the first case serves as an absolute bar to the
subsequent action wth respect to every theory of recovery
presented and also as to every ground of recovery that m ght have
been presented. |d.

Fenel on argues that the causes of action are not the sane and



that there was not a final judgnent on the nerits. Civil Action
92-1741 "K"'(2) was a final judgnent on the nerits. It was
dismssed based on res judicata, claim preclusion, and
prescription. Dism ssal of an action based on limtations is a
final decision on the nerits. Nilsen v. Mdss Point, Mss., 701
F.2d 556, 562 (5th G r. 1983) (en banc). Additionally, a dism ssal
on the basis of res judicatais also a final decision onthe nerits
whi ch has res judicata effect. 18 Wight, MIler & Cooper, Federal
Practice and Procedure: Jurisdiction 8 4435 (Supp. 1994).

Fenel on al so argues that the causes of action are not the sane
because she is suing for different instances of discrimnation and
reprisals. The principal test for conparing causes of action is
whet her the primary right and duty or wong are the sane in each
action. N lsen, 701 F.2d at 559. Here the primary wong all eged
is the sane as that alleged in Cvil Action 92-1741 "K'(2).
Fenelon's conplaint in that action contained allegations of
di scrim nation based on handi cap and reprisals. She alleged that
the agency threatened the arbitrator and that all | ost pay was not
re-paid her (contrary to her assertions in her objections to the
magi strate judge's report that the previous | awsuit did not contain
such al | egati ons).

Wiile it is true that clains based on different alleged
i nstances of discrimnation nmay not have res judicata effect, see
Munoz v. Aldridge, 894 F.2d 1489, 1495 (5th G r. 1990), this does

hel p Fenelon's case. Res judicata applies to bar "all clainms that

were or could have been advanced in support of the cause of action



on the occasion of its forner adjudication.” N lsen, 701 F.2d at
560. All of the alleged instances of discrimnation are "clains"
in support of Fenelon's "cause of action" of handi cap
discrimnation and reprisals. Fenelon was di scharged on February
27, 1991. The | atest date of an all eged act of discrimnation was
March 15, 1991, when her back pay was denied. All of the other
all eged instances occurred in the tinme period leading up to and
resulting in her dism ssal on February 27, 1991. Fenelon could and
should have raised all those clains in a single proceeding.
Fenel on argues that she could not bring sone of her clains because
they were part of a later EEOC cl ai mfor which she did not receive
aright to sue letter until Septenber 3, 1993. She contends that
she could not bring those clains before the EECC until the
i nvestigation of her earlier clains was conpl eted and she recei ved
her EECC file, when she discovered that the defendants had
conceal ed the schene of retaliation. Whet her her contention is
true is irrelevant, because the substance of the allegations she
made in this conplaint are identical to the allegations in her
conplaint in Cvil Action 92-1741 "K' (2). Al t hough Fenel on
requested perm ssion to anend her suit in her objections to the
magi strate judge's report in order to "define" the "facts of
reprisal” that she intended to prove, she did not state what those
facts were, and her request cane too |late. She does not "define"
those "facts" in her appellate brief, and in fact, states that she
"I's not required to reveal" them

Fenel on al so conplains that the district court did not hold a



hearing or make factual findings. Because the application of res
judicata could be determned on the face of her conplaint, a
hearing and findi ngs were not required.

Therefore, the district court's dismssal based on res
judicata i s AFFI RVED

APPO NTED COUNSEL

Fenel on further conplains that the district court should have
appoi nted counsel, and she requests counsel on appeal. Title VII
allows district courts to appoint counsel for Title VIl plaintiffs
upon request "in such circunstances as the court may deem just."
42 U.S.C. 8§ 2000e-5(f)(1). There is no automatic right to
appoi nted counsel. Gonzales v. Carlin, 907 F. 2d 573, 579 (5th Cr
1990) . The decision whether to appoint counsel is within the
di scretion of the district court. | d. Factors to consider in
deci ding whether to appoint counsel include the nerits of the
plaintiff's clains of discrimnation, the efforts of the plaintiff
to obtain counsel, and the plaintiff's financial ability to retain
counsel. 1d. at 580. Because Fenelon's conplaint was dism ssed
based on res judicata, counsel was not required in the district
court, and is not required on appeal. Fenel on's request for
appoi nt ment of counsel is therefore DEN ED

Fenelon's notions to "disallow defendant's correspondence,
for sanctions, to disqualify defendant's attorney, and to

"disall ow' defendant to file a brief or appear are DEN ED



