IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30387
Summary Cal endar

RYAN- WALSH, | NC.
I ndi vidual ly and as Assignee of Peter J. Dorsey, Jr.,

Pl ai ntiff-Appellant,
VERSUS
MARI TI MA ARAGUA, S. A,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA 92 3663 "L" (E)(1))

February 13, 1995

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Ryan-VWal sh, Inc., appeals an adverse judgnent in this suit
filed pursuant to the Longshore & Harbor Wrkers' Conpensati on Act
("LHWCA"), 33 U.S.C. 8 905(b). Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of | aw i nposes needl ess expense on the public and burdens

on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



Longshorenman Peter Dorsey, Jr., was injured while working for
st evedore Ryan-VWal sh, Inc. ("Ryan-Walsh"), which was | oadi ng cargo
onto a vessel owned by Maritima Aragua, S. A ("Maritima"). Ryan-
Wal sh conpensated Dorsey for his injury and, individually and as
Dorsey's assignee, filed this suit against Maritima seeking the
anount of the benefits it had paid. Ryan-Walsh's theory was that
vessel negligence caused Dorsey's injuries because Maritina failed
to correct a hazard in the construction of a catwal k and because
Dorsey's work area was not adequately |ighted.

Ryan-Wal sh and Maritinma jointly noved in the district court
for judgnment on the issue of |liability, proceeding on stipulated
facts consisting of Maritima's statenent of uncontested materi al
facts and Dorsey's deposition. The district court found no
liability on the part of Maritinma and entered judgnment in its
favor. On appeal, Ryan-Walsh expressly abandons the claim

regardi ng |ighting.

1.

The district court found the follow ng facts. As part of
Dorsey's job, he walked along a netal catwalk, which was an
integral part of the ship's construction and which ran fore and aft
above Hold No. 4. Dorsey's job was to give signals to a Ryan-Wal sh
W nch operator |oading cargo into the hold. The center portion of
the catwal k was raised six to eight inches above the rest of the
catwal k to accommpdate a pipe flange. A person wal king there had

to step up to reach the center portion and step back down to reach



the rest of the catwal k.

On Septenber 7, 1991, whil e Dorsey was wor ki ng on t he catwal k,
a fifty-to-sixty-pound shackle block lay on the catwal k about
ei ghteen inches from the step. Dorsey knew the |l ocation of the
step and the position of the shackle bl ock.

On that day, Dorsey worked on the catwal k for one to two hours
Wi thout injury. Then, while wal king on the |ower portion of the
catwal k and looking down into the hold directing the wnch
operator, Dorsey set his foot down to stride over the shackl e bl ock
and onto the raised portion of the catwal k. He m ssed the step-up,

and his right foot went under the step, causing his right knee to

twst. The uncontested facts state: "Dorsey admts his inatten-
tion played the critical role in the accident: “[I]f | would have
been | ooki ng down, you know, | could have stepped clear of it. |

know that for sure.'"

L1,

Ryan- WAl sh argues that the two-Ievel catwal k was an unseawor -
thy condition that Maritima negligently |left uncorrected, causing
Dorsey's injury. "In an admralty action tried by the court
wthout a jury, the factual findings of the District Court are
bi ndi ng unless clearly erroneous. . . . [Questions concerning the
exi stence of negligence and causation are treated as factual issues
subject to the clearly erroneous standard. . . . [Questions of

| aw are subject to de novo review." Avondale Indus. v. Interna-

tional Marine Carriers, 15 F.3d 489, 492 (5th Cr. 1994). A




factual finding is clearly erroneous if it is not plausible in

light of the record taken as a whole. Anderson v. Cty of Bessener

Cty, 470 U.S. 564, 573-76 (1985).
The section of the LHWCA under whi ch Ryan-Wal sh sued Maritim

provi des:

In the event of injury to a person covered under
this chapter caused by the negligence of a vessel, then
such person, or anyone otherwise entitled to recover
damages by reason thereof, may bring an action agai nst
such vessel as a third party . . . . |f such person was
enpl oyed by the vessel to provide stevedoring services,
no such action shall be permtted if the injury was
caused by the negligence of persons engaged i n providing
stevedoring services tothe vessel . . . . Theliability
of the vessel under this subsection shall not be based
upon the warranty of seaworthiness or a breach thereof at
the tine the injury occurred. The remedy provided in
t hi s subsection shall be exclusive of all other renedies
agai nst the vessel except renedi es available under this
chapter.

33 U S C 8§ 905(b) (enphasis added). As the statute precludes
consi deration of seaworthiness, all of Ryan-Wal sh's argunent that
i s based upon unseaworthiness is immterial.

Furthernore, Ryan-WAlsh states inits brief that the district
court found that the step-up was an unseaworthy condition. The
district court did not make such a finding, however. It noted that
the statute elimnated a claim for wunseaworthiness and then
observed that, if the catwal k design was defective, Maritim had
nothing to do with the vessel's design.

Ryan-Wal sh al so argues that Maritima should be held |iable
because the vessel was turned over to it with an open and obvi ous
hazard))the step-up in the catwal k))and because curing the hazard

was i npracticable at the tinme, | eaving Dorsey with only the choice



of working or refusing to work. In Scindia Steam Nav. Co. v. De

| os Santos, 451 U S. 156 (1981), the Suprenme Court outlined three
exceptions to the general imunity that vessels enjoy under

8 905(b). See Howett v. Birkdale Shipping Co., 114 S. . 2057,

2063 (1994). The first, the "turnover duty," concerns the
condition of the ship when the stevedoring operations begin. The
second, which applies once the stevedoring operations conmence,
requires a shipower to exercise reasonable care to prevent
injuries to longshorenen in areas that remain under the "active
control of the vessel." The third, the "duty to intervene,"
relates to the shipowner's duties with respect to cargo operations
in areas of the vessel that are under the principal control of the
i ndependent stevedore. |d.

Ryan- Wl sh' s argunent regardi ng unseawort hi ness notw t hst and-
ing, Maritima's duties may be anal yzed to determn ne whet her any of
the three Scindia exceptions may be applied. First, the "turnover
duty" does not extend to defects that are open and obvi ous and t hat
the | ongshoreman shoul d have seen, even though they existed when

t he shi powner turned the vessel over to the stevedore. Pinental v.

LTD Canadian Pac. Bul, 965 F.2d 13, 16 (5th GCr. 1992). The
parties agreed that, before the injury, Dorsey was aware of the
configuration of the catwal k, as he testified in deposition that he
knew of the step-up.

Neverthel ess, Maritina may be held liable for failing to turn
over a safe vessel if Dorsey's only alternatives when facing the

al |l eged hazard were unduly inpracticable or tinme consumng. 1d.



The district court found that there is no evidence to indicate that
any alternatives were considered, nuch less that they were too
burdensone. Ryan-Walsh attenpts to dispute this by asserting that
Dorsey's only alternative was refusing to work. Ryan- Wal sh
identifies nothing in the stipulated facts to support this
assertion.

The second Sci ndi a exception is inapplicable, because the area
in which Dorsey was working was under the control of Ryan-Wal sh
not Maritinma, at the time of the injury. Under the third excep-
tion, a vessel has the "duty to intervene" when it has "actua
know edge of a dangerous condition and actual know edge that the
stevedore, in the exercise of "obviously inprovident' judgnent, has
failed torenmedy it." 1d. at 17 (citation omtted). The district
court found that nothing indicates that the vessel crew had any
know edge that the stevedore would not renedy any all eged hazard.
Ryan-\Wal sh asserts that this finding is illogical, because the
stevedore could not have reconfigured the catwalk. Ryan- Wl sh
however, identifies nothing in the record to dispute the district
court's finding.

AFFI RVED.



