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(January 23, 1995)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Followng ajury trial, Detrick Bi ckhamwas convi cted of arned
robbery of an autonobile, unlawful transportation of a notor
vehicle in interstate coonmerce, and use of a firearmduring a crine
of violence. The district court sentenced Bi ckhamto two 114-nonth

terms of inprisonnent as to the arnmed robbery and unlawful

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



transportation offenses, to run concurrently. The district court
al so inposed a 60-nonth term of inprisonnent as to the firearns
offense, to run consecutively to the 114-nonth terns of
i npri sonnent . The district court inposed a three-year term of
supervi sed rel ease for each of fense.

Bi ckhamargues that the district court erred in inposing, over
his objection, consecutive sentences for the armed carjacking
offense and for the offense of use of a firearm during that
of f ense. Bi ckham contends that sone district courts have
determ ned that inposing consecutive sentences for carjacking and
for using a firearmduring a crine of violence violate the Fifth
Amendnent ' s prohi biti on agai nst doubl e jeopardy. Bi ckham contends
that these district court rulings may eventually create a circuit
split.

Bi ckham further argues that this Court's panel decision,

United States v. Holloway, 905 F.2d 893 (5th Gr. 1990),

determning that the double jeopardy clause does not prohibit
puni shnment for both a federal crinme of violence and use of a weapon

during that offense, nmay have been inplicitly overruled by the

Suprene Court in United States v. D xon, us _ , 113 s. O
2849, 125 L. Ed. 2d 556 (1993), because D xon overrul ed M ssouri v.

Hunter, 459 U S. 359, 103 S. C. 673, 74 L. Ed. 2d 535 (1983), upon
which Holloway relies. [d. at 10-15. Bickham suggests that this
Court revisit the issue en banc.

This Court has already considered and rejected Bickhams

argunent that Dixon inplicitly overruled Holl oway. See United




States v. Gonzal es, F.3d __, 1994 W 693193 at *2 and nn. 6-

7 (5th Gr. Decenber 12, 1994). Further, subsequent to Dixon, this
Court has upheld the inposition of cumul ati ve puni shnent for arned
robbery of a notor vehicle and for use of a firearm during that
of fense, based on the line of cases recognizing the legality of
i nposi ng cumul ative punishnents under 18 U S.C. 8§ 2113 (federa
bank robbery) and 8§ 924(c). See United States v. Portillo, 18 F. 3d

290, 291-92 (5th Cr. 1994); see also United States v. Singleton,

16 F.3d 1419, 1428 (5th G r. 1994). Bi ckhaml s contentions that
Hol | oway has been overruled and that his consecutive sentences
vi ol at e doubl e jeopardy are wthout nerit.

Bi ckham contends that the district court erred inrefusing to
allow himto introduce into evidence a statenent pursuant to Fed.
R Evid. 804(b)(3), which allows the hearsay exception of
decl arations against an out-of-court declarant's penal interest.
Bi ckham argues that the district court failed to recognize this
hear say exception, thus foreclosing Bickhamfromdenonstrating the
requi sites of the exception, including the requirenent that the
decl arant be unavail abl e.

The governnment contends that at the tinme Bickhamattenpted to
assert the hearsay exception, he did not nmake the proper
foundation. Specifically, the governnent argues that Bickhamdid
not nmake the requisite showi ng that the decl arant was unavail abl e
or denonstrate corroborating circunstances that woul d i ndicate the

trustworthi ness of the declarant's statenent.



For a defendant to use the hearsay exception of Rule
804(b) (3): ""(1) the declarant nust be wunavailable; (2) the
statenent nust be against the declarant's penal interest; and
(3) corroborating circunstances nust indicate the trustworthiness

of the statenent.'" United States v. Sanchez-Sotelo, 8 F.3d 202,

213 (5th Cr. 1993) (quoting United States v. Briscoe, 742 F.2d

842, 846 (5th Gir. 1984)), cert. denied, 114 S. Ct. 1410 (1994).

At trial, before Bickham called Henry Tyrone Janes as a
defense w tness, Bickham explained that he wanted to ask Janes
gquestions regarding statenents nade to Janes by Lonnie Bi ckham
I'1,* which were agai nst Lonnie's penal interest. Bickhamproffered
to the district court that he wanted to ask Janmes if Lonnie ever
gave Janes anot her expl anation for how the car was obtai ned or how
anyone else had obtained the car. The governnent's i ndictnent
agai nst Bi ckhamwas based in | arge part on Lonnie's sworn statenent
to the U S. Naval Investigative Service in which he alleged that
Bi ckham and two other unidentified individuals had carjacked a
white 300ZX Ni ssan using an electric stun gun and a 9 nm pi stol.

The district court sustained the governnent's objection,
stating that, under the circunstances descri bed by Bickham it did
not believe the testinony to be adm ssible hearsay. The district
court further stated that it was conmtted to the ruling "which may

be viewed by sone reviewi ng court as incorrect."”

11t is unclear whet her Bi ckham and Lonnie are rel ated. Taneco
Bi ckham Bickhams wife, testified that she thought the two nen
Wer e cousi ns.



The governnment previously stated that it had provi ded Bi ckham
wth a copy of Janes' statenent, which apparently contained
Lonni e' s decl arati ons agai nst his penal interest. However, because
the statenent does not appear in the record, it is difficult to
reviewthe district court's ruling regardi ng Lonnie's out-of-court
st at enent s.

Assum ng arguendo that the district court erred by excl uding
the evidence, the district court's ruling is subject to harn ess

error review. See United States v. Evans, 950 F.2d 187, 190-91

(5th Gr. 1991) (district court's hearsay ruling subject to
harm ess error analysis). "[Unless there is a reasonable
possibility that the inproperly admtted evidence contributed to

the conviction, reversal is not required." Schneble v. Florida,

405 U. S. 427, 432, 92 S. . 1056, 31 L. Ed. 2d 340 (1972).

Dr. Charles Mead testified at trial that he was entering his
300ZX Ni ssan autonpbile parked in his driveway when a man ran
toward the car and pointed a 9 nm pistol at Mead through the
w ndow. The man had just exited froma |ate nodel white Mistang
t hat was parked across the street. The man pulled Mead out of the
car whil e anot her individual stunned Mead from behind by placing a
stun device to the back of his neck

The individual with the stun device proceeded to stun Mead

approximately fifteen tinmes, during which Mead was afraid his heart



rate would go into a kind of arrhythma.?2 Also during that tine,
soneone took Mead's wallet from his back pocket. Mead then
observed his car being driven away. The person with the stun gun
continued to shock Mead for approximately a mnute after Mead' s car
was driven away before getting into the second car and | eaving.
Mead suffered small thernmal burns over the back of his neck, his
back, and the back of his left |egqg.

Mead stated that he had an unobstructed view of the man with
the 9 mMmpistol for approximately five seconds and felt that he was
able toidentify him Mead identified Bickhamat trial as the man
wth the 9 mmpistol. Mead also previously identified Bickhamin
a photographic lineup. Mead testified that he was confident in his
identification of Bickham as the assailant. The second man was
never identified.

Mead identified a 9 mmpistol introduced into evidence by the
governnment as appearing simlar to the pistol that Bi ckham pointed
at Mead during the attack. This pistol was recovered from Bi ckham
by the Virginia Beach Police Departnent during an unrelated
shooting incident after the carjacking. Mead also identified his
tennis racket, which was in his vehicle at the tine it was stol en.
This tennis racket was recovered from Bi ckhaml s apartnent pursuant
to the i ssuance of a federal search warrant. The stun gun that was
i ntroduced into evidence by the governnent and that was identified

by Mead as appearing simlar to the one applied to his neck and

2Arrhythmia is an irregularity in the force or rhythmof the
heart beat . Webster's Il New Riverside University Dictionary 126
(2d ed. 1988).




back was al so recovered fromBi ckham s apartnent. Tanmeco Bi ckham
Bi ckhamls wife, testified that Lonnie owned the stun gun

Mead' s car was sei zed outside Bickhamis hone in an apartnent
conplex in Portsnmouth, Virginia. Bickhaminforned |aw enforcenent
officials that he purchased the vehicle for $7,000 from a New
Ol eans Police officer naned Mke. At the tine of the seizure, the
Ni ssan had a license tag which was registered to Bickham for a
white 1991 Ford Mistang GIT. The governnent introduced into
evi dence a fraudul ent registration formfor the Ni ssan whi ch showed
the Mustang's |license nunber as the license plate nunber for the
Ni ssan. FBI Special Agent Peter Linder, an expert in the field of
docunent exam nati on, exam ned the Ni ssan's fraudul ent regi stration
formand the registration formfor the Mistang and concl uded t hat
the Mustang' s registration formwas used as the nodel to create the
Ni ssan's altered certificate.

Finally, Lisa Mead, Mead's wife, testified that she observed
a white Mustang outside her hone the night before the attack
After being shown a picture of Bickhamis Mistang, Lisa also
testified that the car she saw the night before the attack | ooked
simlar to, and could have been the sane car, as the car portrayed
in the picture.

The evi dence denonstrating Bickhamis guilt for the crines for
whi ch he was charged was wei ghty. Especially danagi ng was Mead' s
identification in a photographic lineup and at trial of Bi ckhamas
the assailant wwth the pistol and the retrieval of the weapons, the

stolen Nissan, and the forged registration from Bickhams



possessi on. Even if the district court had allowed Bickham to
elicit from Janes statenents against Lonnie's penal interest
inplicating Lonnie in the carjacking, such evidence woul d have been
so insignificant by conparison with the evidence of guilt that it
woul d have been beyond any reasonabl e possibility for the evidence
to have contributed to the conviction. Addi tionally, Lonnie's
inplication of hinself would not necessarily have excluded
Bi ckhaml s participation in the offense. It was possible that
Lonni e knew about the offense because he was the unidentified man
with the stun gun. Consequently, any error in the district court's
refusal to allow Lonnie's statenents against his penal interest
into evidence was harnl ess.

AFFI RVED.
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