IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30379
Summary Cal endar

MARY ANN MOLAI SON and EARL MOLAI SON,
Pl aintiffs-Appellants,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Eastern District of Louisiana
(CA 93 478 L/ D

March 21, 1995

Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Mary Ann and Earl Mol aison filed suit under the Federal Tort
Cl ains Act for damages sustained as a result of an autonobile
acci dent between Ms. Mol ai son and WIliam CGeiger, an enpl oyee of
the United States Arny Corps of Engineers. Follow ng a bench
trial, the district court concluded that the collision was the

sole fault of M. Ceiger. The court also concluded, however,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



that Ms. Mbl aison's conplaints of severe depression were not a
result of the accident and that she was malingering with respect
to sone of her conplaints of problens allegedly stemmng fromthe
accident. The court awarded $69, 295.51 in danmages to Ms.
Mol ai son and $5,000 to M. Mol aison. The Ml ai sons appeal,
contending that the court's conclusion that Ms. Ml ai son was
mal i ngering was incorrect. W affirm
DI SCUSSI ON

Ms. Mol ai son contends that as a result of the accident in
March of 1991, she has headaches, pain in the neck, shoul ders and
arm nunbness of both hands, | ow back pain associated with
"shocks" of pain into her |legs and feet, incontinence of urine,
forgetful ness and depression. Several experts testified at trial
regardi ng these conpl aints.

The district court gave great weight to the testinony of Dr.
Ri chard Levy, an expert in neurosurgery, concluding that, as of
Cct ober 26, 1993, Ms. Mol ai son had no residual neurol ogi cal
i npai rment stemm ng fromthe 1991 accident. The court gave
di m ni shed weight to the testinony of Ms. Ml aison's orthopedic
specialist, Dr. Earl Rozas, stating that he relied too heavily on
Ms. Mbl ai son's subjective conplaints. The district court
concluded that Ms. Mol aison's testinony regarding the limtations
on her ability to resune her normal daily activities and the pain
she suffers as a result of the accident was contradictory.

Dr. Robert Newran, a defense witness and a psychiatrist,

after examning Ms. Ml aison, testified that in his opinion M.



Mol ai son was exaggerating her conplaints and was a nal i ngerer.
Anot her expert witness, Dr. WIIliam Bl ack, a neuropsychol ogi st,
gave Ms. Mbl ai son a Hendl er Screening Test which put Ms. Ml ai son
in the category of persons exaggerating pain. Based on this

evi dence, the district court concluded that M. Ml aison was

mal i ngeri ng.

Ms. Mol ai son contends that the district court erred as a
matter of law in not giving appropriate weight to the testinony
of her treating physicians. As Mol ai son points out, "[i]t is
well settled that the testinony of the treating physician is
entitled to greater weight than the testinony of a physician who

exam nes the patient only once or twice." Berthelot v. Ines, 459

So. 2d 1384, 1388 (La.Ct.App. 1984)(citations omtted). As the
court in Berthelot went on to note, however, "the weight afforded
such testinony is largely dependent upon the physician's
qualifications and the facts upon which his opinion is based
Credibility evaluations and factual resolutions are the
province of the trier of fact." Id. (citations omtted).
"[T] he treating physician's testinony is not irrebuttable, as the
trier of fact is required to weigh the testinony of all the

medi cal witnesses." Freeman v. Rew, 557 So.2d 748, 751

(La.Ct.App.) (citations omtted), wit denied, 563 So.2d 1154

(La. 1990); see also Killebrew v. Abbott Lab., 352 So.2d 332, 335

(La. Ct. App. 1977) (holding that a trial court's findings "wll
not be disturbed nerely based on a conclusion that the trial

judge failed to accord greater weight to one expert (albeit a



treating physician) than to another expert."), affirnmed, 359
So.2d 1275 (La. 1978).

The district court explained at length its reasons for
according greater weight to the defense experts' testinony and
according less weight to the testinony of Ms. Ml aison's experts.
The court explained that the testinony of Ms. Mol aison's
psychiatrist, Dr. MIlton Harris, that Ms. Ml aison was not a
mal i ngerer and suffered from depression was refuted by Dr.
Harris' own records concerning Ml aison's condition. In
addition, the court noted that the testinony of Ml aison's
neur opsychol ogist, Dr. WIIliam Bl ack, was contradi cted by the
results of the neuropsychol ogical test adm nistered to Ms.
Mol ai son by Dr. Black. In giving greater weight to the opinion
of Dr. Robert Newman than to the opinion of Dr. R chard Mrse,
Mol ai son's psychiatrist, regarding the possibility that M.
Mol ai son was exaggerating her conplaints, the court specifically
found that Dr. Newman's eval uation was the nost thorough and
relied on objective reasons for support.

The district court's judgnent was not clearly erroneous. It
is supported by evidence in the record. The relative weight
given to the evidence was not incorrect as a matter of |aw

AFFI RVED.



