IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30377
Summary Cal endar

FRANKLI N T. BORDELCN,
Pl ai ntiff-Appellant,
ver sus

DONNA E. SHALALA, Secretary of
Heal th and Hunan Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Mddle District of Louisiana

(CA-92-878)
(Novenber 15 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *
Franklin T. Bordel on appeals the district court's grant of
summary judgnent in favor of the Secretary of Health and Human

Services (the "Secretary"), affirmng the denial of his

application for social security disability benefits. W affirm

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



BACKGROUND

On July 25, 1988, Bordel on was working as a painter and
sandbl aster at a construction site when he fell about 25 feet to
the ground. He suffered nmultiple injuries. Oher than a brief
attenpt to return to work in 1988, he has not worked since the
acci dent.

Bordelon filed for disability benefits on May 22, 1990. A
hearing was held before an adm nistrative | aw judge ("ALJ"), and
benefits were denied. Alvarado sought judicial review and the
district court granted the Secretary's notion for summary
j udgnent and deni ed Bordelon's notion for summary judgnent.

DI SCUSSI ON

The ALJ decided that Bordelon's condition did not neet or
equal the requirenents of any inpairnent listed in 20 CF. R Part
404 Subpart P, Appendix 1, which would require an automatic
finding of disabilty. See 20 C F. R 8 404.1520(d). Bordelon
argues that the ALJ failed to properly evaluate his claimby
i gnoring evidence which showed that Bordel on was nentally
retarded and so net listing 12.05(C). 20 C.F.R pt. 404, subpt.
P, app. 1, 12.05(C).

The ALJ's decision did not reference school records offered
by Bordel on which indicated that he had taken an | Q exam nati on
in 1971 and scored a figure of 69 for total 1Q Listing 12.05(C)
requires, in part, that the applicant have an | Q of between 60
and 70. But, the ALJ need not discuss every piece of evidence in

the record. The claimfor disability benefits, throughout the



procedure before the Secretary, was based upon Bordelon's fall in
1988. There was no claimthat Bordel on was di sabl ed because of
lifelong retardation, and Bordelon did not call the attention of
the ALJ to the low I Q scores. The applicant bears the burden of
proof of showi ng that he neets one of the listings in Part 404

Subpart P, Appendix 1. See, e.qg., Mise v. Sullivan, 925 F.2d

785, 789 (5th Gr. 1991). The ALJ is not required to scour the
record for evidence of sone disability on the list. Thus, the
ALJ did not commt error by failing to discuss the rel evance of
the high school 1 Q exam nation records or the weight given them

In any case, the school records do not provide a "valid" IQ
score as required by listing 12.05(C). The |IQ exam nati on dates
to al nost twenty years before Bordelon filed his claimfor
benefits. The exam nation shows that Bordel on manifested | ow
intellectual functioning during the devel opnental period (before
age 22) as required by listing 12.05(C). But, the 1Q scores are
too renoved in tine to be valid proof that Bordelon suffered from
retardation at the tinme of his disability claim

The scores indicating retardation are also belied by other
facts in the record. Bordelon worked successfully in a variety
of jobs, including a position as nmanager of a gas station in
whi ch he supervised two persons and prepared reports. Mor e
recently, he has had responsibility for the care of his two snall
children during the day. Such facts are relevant when eval uati ng

the validity of an 1Qtest. Mise, 925 F.2d at 789-90.



The ALJ did not commt error by not ordering that Bordel on
take a current | Q exam nati on. The decision to order an
exam nation is discretionary, and sufficient evidence as to
Bordel on's present nental condition existed in the record so that

anot her | Q exam nati on was not necessary. See Jones v. Bowen,

829 F.2d 524, 526 (5th Cr. 1987).

After determ ning that Bordelon did not neet any of the
automatic disability listings, the ALJ concluded that Bordel on
was not di sabl ed because he could perform enpl oynent avail able in
the national econony. See 42 U S. C. 8§ 423 (d)(2)(A). The ALJ
properly anal yzed Bordel on's nonexertional and exertional
inpai rments in determning that Bordelon could still perform
avai |l abl e enpl oynent.

In his findings, the ALJ referenced Rule 202.18 of the
medi cal -vocational rules in 20 C F. R Part 404, Subpart P,
Appendi x 2. The nedi cal -vocati onal guidelines may not be used
al one to conclude that an applicant can performwork existing in
t he econony where an applicant has significant nonexertional, as

well as exertional, inpairnments. Fraga v. Bowen, 810 F.2d 1296,

1304 (5th Gr. 1987). But, the ALJ may still use the guidelines
as a framework. 20 C.F.R 8§ 404.1569a(d). That is what the ALJ
didinthis case. In addition to relying on the guidelines, the
ALJ heard the testinony of two vocational experts at the hearing.
One of the experts testified that jobs existed in the econony
whi ch Bordel on could perform even taking into consideration

nonexertional inpairnments including a lowintelligence |evel,



difficulty dealing with people, inability to foll ow conpl ex
instructions and vision difficulties. The ALJ indicated in his
deci sion that he depended upon that expert testinony to concl ude
t hat Bordel on had the residual capability to work in packagi ng

j obs or unskilled construction | abor jobs.

AFFI RVED.



