IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30361

JOHN L. DAVI S,
Pl ai ntiff-Appellant,
FI DELI TY AND CASUALTY COVPANY
OF NEW YORK
| ntervenor-Pl aintiff-Appellant,
vVer sus
J. E. MERIT CONSTRUCTORS, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

( CA- 91- 859- A- ML)

(NVerch 8, 1995)

Before WSDOM W ENER and PARKER, Circuit Judges.
PER CURI AM *

In this diversity action, Plaintiff-Appellant John L. Davis

sued J. E. Merit Constructors, Inc. (Merit) for negligently causing

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



a chemcal leak that injured him H's case consisted entirely of
circunstantial evidence. Upon conpletion of Davis's presentation
of his case to the jury, the district court granted Merit's notion
for judgnent as a matter of law. The court also denied Davis's
motion for a new trial, which he filed jointly with Intervenor-
Appel lant Fidelity and Casualty Conpany. Although the notice of
appeal challenges only the denial of a notion for new trial, the
briefs chall enge both the denial of the notion for a newtrial and
the granting of judgnent as a matter of law. As the two i ssues are
so closely related, we review both orders.

The district court directed a verdict for Merit on a finding
that "the plaintiff has failed to offer sufficient evidence from
whi ch a reasonabl e jury coul d conclude that [ Merit] was negligent."”
Yet in reaching this conclusion, the court acknow edged that the
evi dence coul d support Davis's theory, albeit inferences favorable
to Merit were equally if not nore likely.

As the trial court found that inferences favorable to Davis
were at | east as plausible as contrary inferences, we nust reverse
the directed verdict. "[I]f the evidence m ght reasonably |lead to
either of two inferences it is for the jury to choose between
them" 9 Charles A Wight & Arthur R MIller, Federal Practice
and Procedure § 2528 at 569 (1971). Directed verdicts are
appropriate "only when there can be only one reasonabl e concl usi on
drawn fromthe evidence. . . . Viewing the evidence in the |ight
nmost favorable to the party against whomthe notion is made, the

court nmust give that party the benefit of all reasonabl e i nferences



fromthe evidence." Brock v. Merrell Dow Pharnmaceuticals, Inc.

874 F.2d 307, 308-09 (5th Cr.), nodified on other grounds,

884 F.2d 166 (5th Cr. 1989) (per curianm), and cert. denied,

494 U.S. 1046 (1990). Here the court found Davis's theory
unper suasi ve but not inplausible, so Davis's case shoul d have gone
to the jury.

On appeal, Merit attenpts to preserve the directed verdict in
its favor by arguing that even if Davis's case had gone to the
jury, as a matter of law the jury could never have ruled for him
Even viewed in the Iight nost favorable to Davis, posits Merit, the
circunstantial evidence showed only that Davis's injuries were as
likely as not the result of Merit's negligence. Merit argues that
under Louisiana law a plaintiff nust show nore to prevail: To
prove a negligence case by circunstantial evidence under Loui siana

law, a plaintiff nust show"that the injuries were nore likely than

not the result of the particular defendant's negligence." Cay v.

State of Louisiana, Dep't of Transportation and Devel opnent, 631

So. 2d 393, 395 (La. 1994) (enphasis added). Merit insists that, as
Davi s coul d show at best that his reading of the evidence was only
as plausible as Merit's, the jury could never have found Merit
I iabl e under Louisiana |aw. As it would have been futile to
continue trying the case, Merit urges, the directed verdict inits
favor was proper.

We need not consider this argunent because Merit did not raise
it in the district court. In any event, federal procedural | aw,

not substantive state law, controls whether a plaintiff has



produced enough evidence to let the jury determ ne his case. See

John Hancock Mutual Life Ins. Co. v. Dutton, 585 F. 2d 1289, 1292-93

(5th Cr. 1978) (affirmng denial of notion for |judgnent
notw t hstandi ng the verdict because "[u]nder federal law, if the
evidence is of such a character that reasonable nen exercising
inpartial judgnment may differ in their conclusion, then the jury
verdi ct nust stand.") (internal quotation marks and citations

omtted); Msco-United Supply, Inc. v. Petroleum Corp., 462 F.2d

75, 79 (5th Cr. 1972) (notions for directed verdicts are governed
by federal standard as to sufficiency of the evidence). Cf. Wight
& Ml ler, supra, 8 2525 at 548, 553 (federal rule on sufficiency of
evi dence for purposes of directing verdicts overrides state rules
t hat demand nore proof).

As we reverse the judgnent as a matter of law in favor of
Merit, we al so vacate the district court's denial of Davis's notion
for anewtrial, and remand for further proceedi ngs consistent with
thi s opinion.

REVERSED i n part, VACATED in part, and REMANDED.



