IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30335
(Summary Cal endar)

JOSEPH L. RELF, JR,
Pl ai ntiff-Appellee,

WAL- MART STORES, | NC.
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(No. 91-1514(B))

(March 1, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

In this slip-and-fall tort action, Defendant-Appellant Wl -
Mart Stores, Inc. ("Wal-Mart") appeals a jury verdict in favor of
Plaintiff-Appellee Joseph L. Relf, Jr., claimng, inter alia, that
the district court abused its discretion in permtting Relf to

admt in evidence certain subsequent renedial nmeasures.! Agreeing

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

Mal -Mart also clains that the district court erred in
prohi biting Wal -Mart fromintroduci ng certain i npeachnment
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with Wal -Mart that the district court commtted reversible error in
admtting the subject evidence, we reverse the judgnent of that
court and renmand for a new trial.
I
FACTS AND PROCEEDI NGS
Relf clainms that he tripped and fell while shopping in a Sani s
Whol esale A ub ("Sam s"), a store owned and operated by Wl - Mart.
Relf testified that, while he was pushing a shopping cart down an
aisle, he suddenly stunbled forward and | anded on his hands and
knees. Relf stated that he inmmedi ately | ooked back at the place
where he tripped and noticed in the floor of the aisle a round
"hole"))in actuality a circular depression approximtely one-
quarter inch deep and seven inches in dianeter. The depression, in
fact, was fornerly a drain, which subsequently had been partially
filled inwth cenment, but which had not been filled enough to nmake
it perfectly level with the surrounding floor.
A store enpl oyee flagged down by Relf contacted an assi stant

manager who took Rel f's statenent and prepared an incident report.

evi dence, and that the evidence is insufficient to support the
anount of the jury's damage award. As we conclude that the
district court reversibly erred, requiring a newtrial, we need
not address those other alleged points of error, although we do
believe the issues raised do warrant two brief coments.

We suspect that Wal-Mart's failure to conply with the trial
court's pretrial order in the instant case, which resulted in the
suppression of the inpeachnent evidence, will not reoccur in the
new trial. W also find puzzling the fact that the jury awarded
nmore for past nedical expenses than the anmount for which Relf
submtted bills, and believe that the jury's conduct coul d
indicate that it was confused as to the appropriate nethod to
assess such damages))a confusion that, we trust, will be avoi ded
in the newtrial by appropriate guidance fromthe bench.
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O her store enpl oyees phot ogr aphed t he depressi on, which | ater that
eveni ng was conpletely filled with cenent to make it flush with the
floor.

When WAl - Mart opened the follow ng norning, Relf and a | ong-
ti me acquai ntance, Anbrose Pratt, arrived with canera in hand to
phot ogr aph t he spot where Rel f had stunbl ed. Al though Wal -Mart had
already made the depression level with the floor, Pratt took
pictures of the newly cenented floor anyway. The photographs
depict a round patch of new cenent straddled by a small vyellow
sawhor se nmade of plastic.?

Relf filed suit in Louisiana state court, asserting clains of
negligence and strict liability.® Wal-Mart renoved the action to
federal court based on diversity jurisdiction, where, with the
consent of both parties, the case was tried before a nagistrate
judge. WAl -Mart's notioninlimne to exclude all evidence of its
subsequent repair of the floor was denied by the trial court. A
jury found Wal -Mart liable and Relf contributorily negligent for
the accident, fifty percent each, and awarded Relf $75,000 in
damages and past nedi cal expenses. WAl-Mart's notion for a parti al
new trial or, in the alternative, remttitur was denied, and this

appeal foll owed.

2On both sides of the sawhorse one can see a | abel reading,
"caution," directly underneath of which is attached a hand-
witten sign stating, "do not nove wet cenent."”

%Rel f brought various clains under, inter alia, LA CQv. CobE
ANN. arts. 2315, 2317 and LA. Rev. STAT. ANN. 8§ 9:2800. 6

3



ANALYSI S

A STANDARD OF REVI EW

We review a district court's evidentiary rulings for abuse of
di scretion and will reverse that court for such an error only if a
substantial right of a party is affected.®* But "if there is a
reasonable I|ikelihood that a substantial right was affected, we
should not find the error harm ess."?®
B. EVI DENCE OF SUBSEQUENT REMEDI AL MEASURES

Rul e 407 provides,

[wW hen, after an accident, neasures are taken which, if

taken previously, would have nade the event |ess |ikely

to occur, evidence of the subsequent neasures is not

adm ssible to prove negligence or cul pable conduct in

connection with the event. This rule does not require

excl usi on of evi dence of subsequent neasures when of fered

for anot her purpose, such as provi ng ownership, control,

or feasibility of precautionary measur es, if

controverted, or inpeachnent.?®
The district court concluded that the evidence was adm ssible to
show whether (1) Wal-Mart should have been aware that the drain
presented a possible hazard to patrons, and (2) it would be

reasonable to require Wal-Mart to repair the fl oor. On appeal

‘“FeEp. R EviD. 103(a); Mizyka v. Remington Arns Co., 774 F.2d
1309, 1313 (5th G r. 1985).

5Johnson v. WlliamC. Ellis & Sons Ilron Wrks, 609 F.2d
820, 823 (5th Cir. 1980).

FeD. R EviD 407. Rule 407 al so applies to evidence
involving strict liability clains. See Hardy v. Chenetron Corp.
870 F.2d 1007, 1010 (5th Cr. 1989) (citing G enada Steel |ndus.,
Inc. v. Al abama Oxygen Co., 695 F.2d 883, 888 (5th Cr. 1983));
see, e.qg., Cook v. MDonough Power Equip., Inc., 720 F.2d 829,
831 (5th Gr. 1983) (per curiam (applying Rule 407 to determ ne
adm ssibility of evidence in a product liability suit brought
under Loui siana | aw).




Relf clainms that the evidence is also admssible to prove, inter
alia, Wal-Mart's ownership and control of Sams, and the
feasibility of repairing the floor. Relf further argues that the
evidence i s necessary to denonstrate the condition of the floor at
the tinme of the accident, and that Wal-Mart opened the door to
adm ssion of such evidence by claimng to have exercised all
reasonabl e care.’

Neither basis cited by the district court justifies the
adm ssi on of evidence of WAl -Mart' s subsequent repair of the floor.
First, evidence that Wal -Mart had fi xed the floor or that described
the floor after the depression had been conpletely filled wth
cenent is not probative of whether Wal -Mart shoul d have been aware
of the condition of the floor before the all eged acci dent occurred.
Evi dence rel evant to whether Wal - Mart shoul d have been aware of the
al | eged dangerous condi tion purportedly created by the uneven fl oor
woul d i nclude, e.q., the physical characteristics of the depression
inthe floor, howlong the defect had been present, and howreadily
a Wal - Mart enpl oyee (or possibly a custoner) coul d have spotted the
potential hazard. All  of those facts, however, concern the
condition of the floor prior to Relf's alleged m shap))not after
the fl oor was repaired.

Evi dence that Wal-Mart actually did resurface the floor is

'Rel f al so urges that the evidence is adm ssible for
i npeachnent, but fails to identify))and we cannot fi nd))any
testinony that is inpeached by the evidence. Relf also
apparently argues that he is entitled to offer evidence of
subsequent renedi al neasures nerely because Wal -Mart raised
contributory negligence as a defense, but that is not the | aw
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probative of whether repair would be reasonably required, because
such evidence can show that the repair is feasible.® The problem
wth offering the evidence to prove feasibility, however, is that

Val - Mart never contested that repair of the fl oor was feasible; and

Rul e 407 prohibits the use of evidence of subsequent renedial
measures to prove feasibility of precautionary neasures unless the
issue is controverted.® Absent any dispute about feasibility of
repair, evidence of subsequent repair was unnecessary for either of
the purposes given by the district court in its ruling.

W are simlarly uninpressed with Relf's explanations why
evi dence of subsequent renedi al neasures was properly admtted. As
not ed above, WAl -Mart did not contest the feasibility of making the
repair; and, contrary to Relf's clains, Wal-Mart never contended
that it did not own or control the prem ses. Moreover, evidence
showi ng the condition of the floor after it was fixed was not
necessary to denonstrate the condition of the floor at the tine of
the m shap: There was an abundance of evidence))incl uding
phot ographs of the floor taken after Relf's accident))that
accurately depicted howthe floor | ooked at the tinme Relf clains to
have tri pped.

Rel f's argunent that \Wal-Mart opened the door to evidence of
t he subsequent renedi al neasures al so m sses the mark. Contrary to

Relf's assertions, Wal-Mart did not claim that it took al

8The probative value of the evidence is slight, as applying
cenent to top off a quarter-inch deep depression caused by a
drain in a floor is obviously a feasible repair.

°FED. R. EviD. 407.



reasonabl e precautions to prevent this mshap; Wal-Mart nerely
argued that it was not negligent and that the floor was not
unr easonabl y dangerous under the circunstances.® As the El eventh
Circuit has explained, a defendant does not open the door to
evi dence of subsequent renedi al neasures nerely by arguing that it
was not negligent or that a dangerous condition did not exist.?
In fact, to hold otherwi se woul d eviscerate Rule 407, as evidence
of subsequent renedi al neasures woul d then be adm ssi bl e whenever
a defendant contested its culpability.

In fact, the record nmakes quite clear that Relf offered the
evi dence for one purpose and one purpose only))to prove that Wl -
Mart was |iable. During his closing remarks, Relf argued
unabashedly to the jury that Wal-Mart's decision to fix the floor
i ndicated that the floor was unreasonably dangerous:

Sam's says nothing was wong with the floor, but |ook

Conpare Hardy, 870 F.2d at 1011 (noting that testinony did
not characterize features of product in superlatives) with
Pol yt hane Sys. v. Marina Ventures Int'l, Ltd., 993 F. 2d 1201,
1211 (5th Gr. 1993) (describing product as "one of the strongest
in the world"), cert. denied, 114 S. C. 1064 (1994) and Mizyka
v. Remington Arns Co., 774 F.2d 1309, 1313 (5th Cr. 1985)
(portraying product as "the premer rifle, the best and the
safest rifle of its kind on the market").

UW Il kKkinson v. Carnival Cruise Lines, Inc., 920 F.2d 1560,
1568 n.16 (11th Gr. 1991) (" [L]awers who sinply claimthat the
conduct of a defendant was not negligent and was reasonabl e under
the circunstances do not open the door to subsequent repair
evi dence, whereas | awers who claimthat all reasonable care was
bei ng taken do open the door to such evidence.'" (quoting STEPHEN
A. SALTZBURG & KENNETH R. REDDEN, FEDERAL RULES OF EVi DENCE MANUAL 275 (4th
ed. 1986)); see also 2 JACKk B. WEINSTEIN & MARGARET A. BERGER,
VI NSTEIN' S EVIDENCE § 407[04], at 407-30 (1994) (explaining that
def endants open door to subsequent repair evidence by claimng
that "all possible care was being exercised at the tine of the
accident").




what they did. . . . They did testify that what you see
in [the photographs before the drain was filled wth
cenent] was not an unreasonable risk. Wll, maybe, maybe
not, but if it wasn't, why did they repair it?

To make certain that we not mss his point, Relf reiterates his
position on appeal, asking rhetorically: "If remedial action was
(sic) not dictated by the condition of the floor area in question,
why was renedi al action taken?" But by so arguing, Relf reveals
his basic msunderstanding of Rule 407 and nerely cenents our
conclusion that the evidence was erroneously admtted and, npDst
l'i kely, used inproperly by the jury.

The purpose of Rule 407 is to prohibit the use of evidence of
subsequent renedi al neasures to prove that a dangerous condition
existed (or that a party was gquilty of negligence). Yet at trial
Rel f asked the jury to consider the evidence precisely for that
f or bi dden purpose, i.e., to determ ne whether the floor presented
an unreasonabl y dangerous condition to Sanmi s patrons. But Rul e 407
is quite clear that evidence of subsequent repairs cannot be thus
used: "Wien, after an accident, neasures are taken which, if taken
previously, would have nmade the event less likely to occur,

evi dence of the subsequent neasures is not admi ssible to prove

negl i gence or cul pable conduct in connection with the event."??

Relf's own statenents at trial and his own argunent on appeal show
that, contrary to his protestations otherw se, he did indeed offer
evi dence of the subsequent repairs in order to prove Wal-Mart's

cul pability))the very purpose for which the evidence cannot be

2Fep, R EviD 407 (enphasi s added).
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adm tt ed.

As neither Relf nor the district court voiced a legitinmate
purpose for which the evidence of Wal-Mart's subsequent repairs
could have been admtted))and our review of the record has
uncovered none))we are |led inexorably to the conclusion that the
district court abused its discretion in admtting the evidence.
Moreover, in light of Relf's closing argunent, in which he urged
the jury to m suse the evidence before it, and the district court's
failure to mtigate that potential msuse by offering a curative
instruction, we cannot say that the court's error is harmess. 1In
fact, we believe that there is a reasonable |ikelihood that
substantial rights were affected by the error, requiring that we
reverse the jury's verdict and the district court's judgnent, and
remand the case for a new trial

REVERSED and REMANDED



