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POLI TZ, Chief Judge:”’
Finding no error in the district court's denial of Robert E
Walsh's 28 U S.C. 8§ 2255 notion to vacate his convictions and

sentences, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

In 1981 WAl sh was naned in 14 counts of a 17-count indictnent
charging conspiracy, false statenents in |oan applications, and
fal se bank entries. Qiilty pleas were entered and then w t hdrawn
and the case was set for trial. Wlsh junped bail and the trial
was continued. In 1984 Wal sh was arrested in Florida and returned
to New Ol eans for trial on the earlier charges to which was added
an indictnent for bail junping. Counsel for Walsh filed nmultiple
pretrial notions, including a notion to wthdraw as counsel.
Counsel was excused and the trial was conti nued.

Wth the assistance of new counsel WAl sh entered into a plea
agreenent and, based thereon, entered pleas of guilty to four

counts of conspiracy, false statenents on a | oan application, false

bank entry, and bail junping. He was sentenced to 15 years
i npri sonnent . When he asked about his appeal rights the court
referred himto his counsel. Six days after sentencing, counse

wote Wal sh a letter advising of his right to appeal but noting a

| ack of any tenable basis for an appeal. Counsel advised Wl sh
that he was "free to pursue the matter as you see fit." No appea
was taken.

Wal sh subsequently filed a pro se notion to revisit sentencing
which was outside the 120-day period permtted under then
Fed. R &rimP. 35. The notion was denied as untinely. Nearly six
years later Walsh filed the instant section 2255 notion all eging,
inter alia, that he had been denied both effective assistance of

counsel and his right to an appeal. The district court denied



relief; we vacated and remanded for an evidentiary hearing to
exam ne the appeal issue.! The evidentiary hearing was conducted
by a magistrate judge who reported to the district court. As a
consequence of Walsh's objections, the district court nade a de
novo revi ew and found that Wal sh had not directed counsel to notice
an appeal and that counsel had given his advice on the potenti al
appeal after a conscientious exam nation of the rel evant record.
VWl sh tinely appeal ed.
Anal ysi s

Wal sh mai ntains that the district court was clearly erroneous
in finding that he did not request an appeal and that his attorney
conduct ed an appropri ate revi ew of the case before advi si ng agai nst
an appeal . Qur exam nation of the record does not lead to the
definite and firm conclusion that the trial judge erred in his
factual findings.?

At the evidentiary hearing Wal sh testified that he instructed
his attorney to appeal the sentence. Counsel testified, however,
that there was no request for an appeal and he wote Walsh to
reduce to witing previous discussions he had with Wal sh regardi ng
an appeal. The district court credited counsel's testinony. The

critical findings in this case are obviously based on the tria

lUnited States v. Walsh, 979 F.2d 1535 (5th Cir. 1992)
(unpubl i shed opi ni on).

2United States v. United States Gypsum Co., 333 U S. 364
(1948).



court's credibility calls to which we grant great deference.® W
find no basis for reversing the trial court's factual findings.

W |ikewse view Walsh's claim that the trial court was
clearly erroneous in finding that court-appointed counsel acted
conscientiously and conpetently when he reviewed the record and
advi sed Wal sh of the futility of taking an appeal. The testinony
of counsel reflects his famliarity wwth the case and the basis for
his conclusion about the lack of any neritorious issue for an
appeal of the sentences inposed. The seem ngly disparately severe
sentence Wl sh received, as conpared to his codefendants, was
accounted for by Walsh's bail-junping, his failure to accept
responsibility for his acts, and his crimnal history. The trial
court's assessnent of counsel's perfornmance was not in error.

Finally, Walsh clains that his attorney's failure to either
file an appeal or an Anders* notion to withdraw, attaching a brief
detailing any conceivable valid grounds for appeal, constituted
i neffective assistance of counsel. To succeed in any ineffective
assistance claim Walsh nust denonstrate that his attorney's
performance was deficient and that the deficient perfornmance
prej udiced him?

Al t hough an attorney's failure to file or perfect an appeal

when directed to do so by a client constitutes ineffective

SFontenot v. dobal Marine, Inc., 703 F.2d 867 (5th GCr.
1983) .

“Anders v. California, 386 U S. 738 (1967).
5Strickland v. Washington, 466 U.S. 668 (1984).
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assi stance of counsel,® Walsh's failure to communicate his desire
to appeal vitiates his assertion of this claim’

Wal sh's alternative contention that his attorney's failure to
file an Anders notion and brief constitutes ineffective assistance
al so lacks nmerit. To warrant an Anders notion and brief there nust
be a valid appeal pending fromwhich wthdrawal is sought. 1In the
case at bar there was no such appeal

AFFI RVED.

Barrientos v. United States, 668 F.2d 838 (5th Cir. 1982).

‘Childs v. Collins, 995 F.2d 67 (5th Cir.), cert. denied
U. S. , 114 S.Ct. 613 (1993).
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