IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30322
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JOSEPH E. FRYAR,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the
Eastern District of Louisiana

(CA 94 563 D (CR 89 160 D)

March 28, 1995

Bef ore JOHNSQON, BARKSDALE, and PARKER, Circuit Judges.
JOHNSON, Circuit Judge:?

Appel I ant Joseph Fryar ("Fryar") appeals the district court's
deni al of his section 2255 notion to vacate sentence. Because we
do not believe that Fryar has shown the requisite cause and/or
prejudice to collaterally attack his sentence under a section 2255

motion, we affirm

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



|. Facts and Procedural History

On Cct ober 30, 1989, Fryar pled guilty to Counts Il and VI of
an ei ght-count superseding indictnent. Count Il charged that Fryar
and five co-defendants knowingly and willfully conspired to | aunder
monetary instrunents in violation of 18 U.S.C. 8§ 1956(a)(3). Count
VI charged that Fryar, along with others, acted as a currency
dealer and knowingly and wlfully failed to file a currency
transaction report in violation of 31 US.C 88 5313(a) and
5322(b).

On February 28, 1990, the district court sentenced Fryar to
fifty-one nonths of inprisonnent as to Count Il and fifty-one
mont hs of inprisonnment as to Count VI, with the two sentences set
to run concurrently with one another. Additionally, the district
court ordered the two sentences to run consecutively to a sentence
that Fryar was alwo serving for jury tanpering and conspiracy.?
Finally, the district court ordered Fryar to be placed on a three-
year termof supervised release for Count Il and a three-year term
of supervised release for Count VI, wth these periods of

supervi sed rel ease set to run concurrently with one another. Fryar

2Fryar was convicted in the Western District of Louisiana of
jury tanpering and conspiracy to corruptly influence a jury. The
Western District Court of Louisiana sentenced Fryar to ten years
i nprisonnment and five years probation, but released Fryar on bond
pendi ng appeal. This Court affirmed the conviction and sentence of
the Western District of Louisiana in United States v. Fryar, 867
F.2d 850 (5th Gr. 1989). Wiile the Western District of Louisiana
appeal was pending, Fryar commtted the acts alleged in the instant
case. After Fryar pleaded guilty in this case, the Wstern
District of Louisiana revoked Fryar's probationary sentence and
ordered himto serve a three-year sentence to run consecutively to
the ten-year sentence that it previously inposed and to the fifty-
one nonth sentence inposed here.



did not directly appeal his conviction or his sentence.

Fryar filed this section 2255 notion attacking his Eastern
District of Louisiana sentence and conviction.® Fryar argues that
his sentence was unconstitutional because the Governnment had
breached the plea agreenent and because Fryar was not fully
apprised of the ramfications of his guilty plea on other
litigation. Fryar also contends that his conviction was invalid
because the Gover nnment enhanced hi s puni shnent by mani pul ating the
anount of noney involved in the of fense and because the statute to
whi ch he pleaded guilty was not effective when he commtted the
acts.*?

The district court denied section 2255 relief to Fryar w t hout
an evidentiary hearing on the grounds that Fryar's clains were
procedurally barred and without nerit. Because we agree with the
district court's assessnment of Fryar's section 2255 notion, we
affirm

1. Discussion

The disposition of a 28 US. C. § 2255 notion to vacate

SFryar also attenpts to attack the district court's venue for
the first tinme on appeal on the ground that the crinme did not occur

in the Eastern District of Louisiana. Because this issue
necessarily requires the resolution of factual issues as to the
conduct occurring during the offense, this Court will not review

the issue when it was not first presented to the district court.
See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).

‘Fryar also requested that the district court grant him a
t hree-1evel reduction under the Sentencing Quidelines for
acceptance of responsibility inlight of clarifications nade to the
rel evant guidelines after Fryar's sentencing. This issue has been
abandoned on appeal and, thus, has not been considered by this
Court.



sentence |lies within the sound judicial discretion of the trial
judge, and this Court will only reverse the district court when
that court has abused its discretion in denying the section 2255
nmotion. See Barnes v. United States, 579 F.2d 364, 365 (5th GCr.
1978); Smth v. United States, 223 F.2d 750, 750 (5th Gr. 1955).

Rel i ef under section 2255 is reserved for transgressions of
constitutional rights and for a narrowrange of injuries that could
not have been rai sed on direct appeal and which would, if condoned,
result in a conplete mscarriage of justice. See United States v.
Vaughn, 955 F.2d 367, 368 (5th Cr. 1992). Even if a defendant
all eges a constitutional error, if the issue could have been raised
on direct appeal, the defendant may not raise an issue for the
first time on collateral review w thout show ng both cause for his
procedural default and actual prejudice resulting fromthe error.
United States v. Shaid, 937 F.2d 228, 232 (5th Cr. 1991) (en
banc), cert. denied, 112 S. C. 978 (1992). The only exception to
the cause and prejudice test is the "extraordinary case . . . in
which a constitutional violation has probably resulted in the
conviction of one who is actually innocent." | d. (citations
omtted).®

A. Al eged Sentencing Errors
1. Breached Pl ea Agreenent

To determ ne whether the Governnent has breached a plea

5To i nvoke the procedural bar, the Governnment nust raise it in
the district court. United States v . Drobny, 955 F.2d 990, 995
(5th Gr. 1992). The Governnent has raised the procedural bar in
both its response to Fryar's 8§ 2255 notion as well as in the
Governnent's appel |l ate briefing.
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agreenent, this Court nust consider "whether the governnent's
conduct is consistent with the parties' reasonabl e understandi ng of
the agreenent." United States v. Garcia-Bonilla, 11 F.3d 45, 46
(5th CGr. 1993) (citation omtted). This inquiry is a question of
law to be reviewed de novo. I1d. Fryar, as the party alleging a
breach of the plea agreenent, bears the burdens of proving the
underlying facts and of establishing a breach by a preponderance of
t he evidence. |Id.

The CGovernment's decision to seek a reduction of the
defendant's sentence is discretionary. See Wade v. United States,
112 S. C. 1840, 1843-44 (1991). The CGovernnent neverthel ess may
bargain away its discretion in a plea agreenent. See @arci a-
Bonilla, 11 F.3d at 46-47. However, when the Governnent retains
its discretion to file the motion for sentence reduction, "a
def endant who provi des substantial assistance without receiving a
downward departure is not entitled 'to a renedy or even to
di scovery or an evidentiary hearing' unless the prosecution relied
on an unconstitutional notive" in refusing to file the downward
departure notion. |d. at 46 (quoting Wade, 112 S. C. at 1844).
Al | egations of bad notive alone are insufficient. Wde, 112 S. C.
at 1844.

Fryar argues that the Governnent breached his plea agreenent
by failing to file either a section 5K1.1 notion or a Rule 35(b)
motion on his behalf after Fryar had rendered substanti al
assi st ance. He argues that given his cooperation with the

governnent, the failure to file a notion was arbitrary and



capricious as well as in bad faith.

The initial issue beconmes, then, whether the Governnent
reserved its discretion in deciding whether to file a notion for
downward departure.® Fryar's plea agreenent states that:

The Governnent will bring to the attention of the Court any
cooperation rendered to |law enforcenent by the defendant.
However, the defendant's cooperation_does not automatically
require the Governnment to request a departure from the
sentencing guidelines for substantial assistance to the
Governnment. The decision will be nade by the Governnent after
it evaluates the cooperation. |If the Governnent decides to
file a notion that the Court may depart pursuant to Section
5K. 1 of the sentencing guidelines, the Governnent will file a
nmotion at a tinme determ ned by the Governnent, and only after
the Governnent evaluates the entire cooperation of the
defendant. The defendant understands that the notion coul d be
filed prior to sentencing, at sentencing or after sentencing
pursuant to Rule 35 of the F R C. P

R 3, 628-29 (enphasis added). The agreenent expressly provides
that the decision will be nmade by the Governnent al one, and only
after the Governnent has eval uated Fryar's cooperation. Therefore,
it is obvious to this Court that the governnent did retain its
di scretion as to whether it would file a notion for a downward
departure in Fryar's sentence.

Fryar has not alleged that the Governnent relied upon an
unconstitutional notive in not seeking a downward departure.’
Therefore, the district court did not err in rejecting Fryar's

breach of plea agreenent argunent, and Fryar is not entitled to an

1f Fryar has not shown that he was prejudiced by the
Governnent's failure to file a notion for downward departure, then
this Court need not even proceed to the cause inquiry.

'Fryar's nmere allegations of bad faith and ill-notive are
insufficient to state a claimfor constitutional deprivation of his
rights when the plain |anguage of the plea agreenent itself
i ndi cates otherwi se. See Wade, 112 S. . at 1844.
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evidentiary hearing on the issue.

2. Failure to Fully Apprise
Fryar of Ramfications of Hs Quilty Plea

Fryar clains that Federal Rule of Crimnal Procedure 11
required the judge in this Eastern District of Louisiana case to
inform Fryar of the ramfications his guilty plea would have in
light of the Wstern District of Louisiana case which was on
appeal . Specifically, Fryar clains that because he was not
informed that his guilty plea in this case could cause the
revocation of the probationary sentence he received in the Western
District of Louisiana case, his guilty plea was not inforned and
vol unt ary.

Rule 11 does not require the district court to advise the
def endant of collateral consequences of a guilty plea. FED. R
CRM P. 11(c); United States v. Edwards, 911 F.2d 1031, 1035 (5th
Cir. 1991). Rule 11 requires only that a sentencing judge inform
a defendant of the potential m ninmum and maxi num sentences in the
case at hand. Edwards, 911 F.2d at 1935. The effect of a plea's
possi bl e enhancing effect on a subsequent or separate sentence is
merely a collateral consequence of the conviction. See id. at
1035; Wight v. United States , 624 F.2d 557, 561 (5th Gr. 1980).

Even assumng that the alleged Rule 11 violation can rise to
the | evel of a constitutional deprivation,® the district court did

not have a duty to inform Fryar of the collateral consequences of

8Cf. United States v. Arnstrong, 951 F.2d 626, 629 (5th Cr
1992) (holding a formal or technical violation of Rule 11 is not
cogni zabl e under section 2255 since it is neither constitutiona
nor jurisdictional).



his guilty plea in this case. Accordingly, Fryar has failed to
show a cogni zabl e section 2255 injury.

Addi tionally, Both Fryar and his counsel knew of Fryar's prior
crimnal conviction and probationary sentence whi ch was on appeal . °
Fryar's counsel was in a nore than adequate position to be aware of
the potential ramfications of the guilty plea in the present case.
It seens highly unlikely that Fryar was, in fact, prejudiced by the
district court's failure to apprise himof the potential coll ateral
consequences of his guilty plea when Fryar's counsel was fully
aware of both cases.

3. Sentence Manipul ation

Fryar argues that the Governnent inproperly mani pulated his
sentence by mani pul ati ng the noney anount involved so as to attain
an enhancenent under the guidelines. This allegation is groundless
since the technical m sapplication of the sentencing guidelines is
not cogni zabl e under section 2255. United States v. Vaughn, 955
F.2d 367, 368 (5th Cr. 1992). Techni cal m sapplication of the
sent enci ng gui del i nes nust be attacked by direct appeal, if at all,
and not through a section 2255 notion.

B. Alleged Conviction Errors
1. Effective Date of Conviction Statute
Fryar argues that Count Il of his indictnment shoul d have been

di sm ssed because 18 U. S. C. § 1956(a)(3) was not effective when the

°l'n fact, the plea agreenent in the present case expressly
mentioned that it did not preclude the United States Attorney's
Ofice for the Western District of Louisiana from pursuing any
investigation relating to jury tanpering.
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crimnal conduct occurred. A statute becones effective whenit is
signed into | aw, absent sone contrary provisions. United States v.
Robl es- Pantoja, 887 F.2d 1250, 1257 (5th G r. 1989). Fryar was
convi cted under subsection (3) of 18 U.S.C. 8§ 1956. Subsection (3)
was enacted under section 6454 of the Anti-Drug Abuse Act of 1988,
and section 6454 had no effective date. PuB. L. No 100-690, § 6465
(Nov. 18, 1988). Fryar's cited excerpt setting an express
effective date refers only to subtitle A of the Anti-Drug Abuse
Act, known as the "Chem cal Diversion and Trafficking Act of 1988,"
sections 6052-6061. This subtitle is distinct from subtitle N,
which is referred to as "Sundry Crimnal Provisions." It is
subtitle N which contains subsection (3)—the provision under which
Fryar was convicted. Fryar has provided nothing to establish that
the provisions in subtitle A also govern subtitle N. Therefore,
the effective date of subtitle N and the statute of conviction is
assuned t o have been upon enactnent. Accordingly, Fryar's argunent
that the statute under which he was convicted was ineffective at
the date of the crimnal conduct is without nmerit.
2. Financial Institution Status

Fryar al so argues that Count VI of his indictnment shoul d have
been dism ssed because he was not a "financial institution" for
pur poses of a conviction under 31 U S.C. 88 5513(a) and 5322(b).
Fryar argues that because he was not a "financial institution" he
was under no legal duty to file currency transaction reports and,
thus, did not break the law by not so filing. The basis of his

argunent is that the "financial institution" provisions do not



enconpass individuals in their coverage.

The term"financial institution" is broadly defined and does
include individuals. United States v. Gollott, 939 F.2d 255, 258
(5th Gr. 1991). Thus, Fryar's noney | aundering activities qualify
himas a "financial institution" so as to come withinin the terns
of the conviction statute.

3. Conspiracy Under Section 1956(a)(3)

Fryar al so argues that section 1956(a)(3) punishes only the
i ndi vidual act of noney |aundering and not a continui ng course of
action as has been alleged in the conspiracy count here. Thi s
argunent is wholly without nerit given that section 1956(a)(3) may
clearly be violated as part of a conspiracy. See United States v.
Breque, 964 F.2d 281, 386-87 (5th Cr. 1992), cert. denied, 113 S
Ct. 1253 (1993).

C. Failure to Hold an Evidentiary Hearing

Fryar contends that the lower court erred in denying his
section 2255 nmotion w thout holding an evidentiary hearing. A
district court may deny a section 2255 notion wi thout conducting an
evidentiary hearing "if the notion, files, and records of the case
conclusively show that the prisoner is entitled to no relief.”
United States v. Barthol omew, 974 F.2d 39, 41 (5th Cr. 1992). |If
the allegations in the section 2255 notion are negated by the
record, the district court need not hold an evidentiary hearing.
See United States v. Briggs, 939 F.2d 222, 228 (5th Cr. 1991),
cert. denied, 113 S. C. 1016 (1993). This Court reviews a denia

of an evidentiary hearing for an abuse of discretion. Barthol onew,
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974 F.2d at 41.
As i s denonstrated supra, the recordin this case conclusively
negates Fryar's allegations of error. Thus, the district court was

more than justified in refusing to hold an evidentiary hearing.

I11. Conclusion
The district court was correct in denying Fryar's section 2255
Motion to Vacate Sentence given that Fryar has failed to show the
requi site cause and/or prejudice to justify a collateral attack.
Additionally, Fryar's conviction was proper under the effective
date and the coverage of the statutes of conviction. The record
supports the sentence and conviction in such a way that an
evidentiary hearing was not required for Fryar's section 2255
nmotion. For these reasons, the district court's denial of Fryar's

section 2255 notion to vacate is affirned.

AFFI RVED.
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