IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30321
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LEO YOUNG
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Louisiana
USDC No. CA 94 241 M(CR 92 528 M
_ (November 17, 1994)
Bef ore JONES, DUHE, and PARKER Circuit Judges.
PER CURI AM *

On Decenber 10, 1992, without benefit of a plea agreenent
with the Governnent, Leo Young pleaded guilty to being a felon in
possession of a firearmin violation of 18 U S.C. 8§ 922(g)(1).
On June 3, 1993, the district court sentenced Young to 37 nonths
i nprisonnment. Young did not appeal the sentence.

On January 21, 1994, Young filed a 8 2255 notion, alleging
that he qualified for a reduction in his offense | evel pursuant

to US.S.G 8§ 2K2.1(b)(1) for firearnms possessed solely for

sporting purposes. The district court concluded that Young had

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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inproperly styled his notion as a claimfor 8§ 2255 relief because
the cl ai mconcerned technical application of the guidelines and
not a constitutional issue. The court treated Young's notion as
a notion to correct or reduce the sentence pursuant to Fed. R
Crim P. 35. The court denied the notion, and Young tinely
noticed his appeal.
Rel i ef under § 2255 is reserved for transgressions of
constitutional rights and for a narrow range of injuries that
coul d not have been raised on direct appeal and, if condoned,

woul d result in a conplete mscarriage of justice. United States

v. Vaughn, 955 F.2d 367, 368 (5th G r. 1992). A district court's
techni cal application of the guidelines is not of constitutional
di nensi on and thus is not cognizable in a 8 2255 notion. |d.
The issues Young raises in the 8§ 2255 notion are not cogni zabl e.
The district court incorrectly stated that Young's notion
was cogni zabl e under Rule 35, as his notion and situation do not
fit any provision of that Rule. Rule 35(a) does not provide a
district court with authority to nodify or reduce a sentence.

United States v. Early, 27 F.3d 140, 141 (5th Gr. 1994). Rule

35(b), as anended in 1987, provides that only the Governnent can
file a notion for reduction of a defendant's sentence. See Rule
35(b). By the plain |anguage of Rule 35(b), resentencing is
permtted only on the Governnent's notion, and only if the

def endant rendered substantial assistance after sentencing.
Early, 27 F.3d at 141. Rule 35(c) is inapplicable in that it
pertains to the correction of a sentence by the sentencing court

W thin seven days of the inposition of the sentence for
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"arithnetical, technical or other clear error."”™ Young's notion
i's not cognizable under either 8§ 2255 or Rule 35.

The Governnent argues that this Court |acks jurisdiction
because Young has appeal ed from "an unaut hori zed notion which the
district court was without jurisdiction to entertain." This
contention ignores the fact that Young has appealed fromthe
denial of his § 2255 notion. Significantly, the Governnent did
not advise the district court of its contention that this
gui del i nes application conplaint is not cognizable under § 2255.

The appeal is without arguable nerit and is thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISMSSED. See 5th Gr.
R 42.2.



