IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30303

ROBERT CRAI G KELLY, GARY C. PORTER and
SHARON PORTER

Pl aintiffs-Appellants,
ver sus
STAR ENTERPRI SE and BARRY J. WEBER
Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Eastern District of Louisiana
(CA-93-3876- M 4)

(February 14, 1995)
Bef ore VAN GRAAFEI LAND, JOLLY, and WENER, Circuit Judges.

PER CURI AM **

In this personal injury case, Robert Kelly and Sharon and Gary
Porter appeal the district court's (1) denial of their notion to
remand to state court and (2) grant of summary judgnent in favor of
Star Enterprises ("Star") and Barry Whber, the head operator of

Star's Convent, Louisianarefinery. Having reviewed the record and

Circuit Judge of the Second Circuit, sitting by
desi gnation

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



considered the positions of the parties advanced in their briefs
and at oral argunent, we are convinced for the reasons that foll ow
that the judgnent of the district court is correct. Accordingly,
its judgnment is affirnmed.
I

First, the plaintiffs' notion to remand requires us to exam ne
our subject matter jurisdiction. Although both Kelly and Wber are
citizens of Louisiana, this case clearly falls within our diversity
jurisdiction. The plaintiffs do not dispute that if there is no
possibility of recovery against Wber, then we nmay disregard
Weber's citizenship for jurisdictional purposes. The plaintiffs
al so do not dispute that recovery agai nst Weber is possible only if
their injuries stem from an "intentional act" on Wber's part.

Finally, the plaintiffs do not dispute that an act is intentional,

for present purposes, if the actor "knows [the] result is
substantially certain to follow from his conduct." Bazely v.

Tortorich, 397 S.2d 475, 482 (La. 1981). The plaintiffs argue,
however, that their allegations need have only a "nodi cum of
sturdi ness" that they can recover against Weber in order to defeat
our diversity jurisdiction, and assert that they have net this
test.

We disagree. As the district court found, to be substantially
certain, and thus intentional, the result of Wber's actions nust

have been "inevitable" or "incapable of failing." See Arnstead v.

Schwegnmann G ant  Super Markets, Inc., 618 So.2d 1140, 1142 (La.




App.), wit denied, 629 So.2d 347 (1993). At nost, the allegations

of the plaintiffs anmount to a charge of recklessness on Wber's
part, not a charge that he acted know ng that the consequences were
the inevitable result of his actions. Simlarly, the evidence
falls short of the "substantial certainty" threshold required to
mai ntain an action agai nst Wber. Accordingly, we are convinced
that the plaintiffs have no possibility of recovery against him
We therefore disregard Weber's citizenship, and hold that we have
jurisdiction. As a consequence, the district court's refusal to
remand the case was proper.
|1

Passing to the nerits, this suit is barred, and sumary
judgnent is proper, unless it falls within an exception to the
general bar against tort suits contained in the Louisiana workers
conpensation statute, La. Rev. Stat. 23:1032. The plaintiffs argue
that the workers conpensation statute does not bar clains soundi ng
in strict liability for injuries that result from the
ul trahazardous activity of the enployer, and urge us to reconsider

our deci sion in Duhon v. Texaco, Inc., 490 F.2d 91 (5th Gr. 1974),

in which we squarely rejected this argunent.

We decline to do so. As a court sitting in diversity, we are
Erie-bound to apply the Louisiana |aw. We think that Louisiana
courts would find that workers conpensation is the exclusive renedy
for injuries that result fromultrahazardous activities. The broad

wordi ng of the statute does not admt the distinction advanced by



the plaintiffs, see La. Rev. Stat. 23:1032. Moreover, permtting
suits agai nst enployers to go forward whenever an i njured enpl oyees
claim stens from an ul trahazardous activity would ill-serve the
policy underlying Louisiana' s workers conpensation schene. W do
not think Louisiana courts woul d take such a course. W therefore
adhere to Duhon and find that the plaintiffs' clainms are barred by
the workers conpensation act. As a consequence, the district
court's grant of summary judgnent was proper, and is hereby
af firmed.
1]

For the foregoing reasons, we AFFIRM the judgnent of the

district court.

AFFI RMED



