UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30299
Summary Cal endar

DANI EL LOCKETT,

Peti ti oner- Appel | ant,

VERSUS

ED C. DAY,
War den, Washi ngton Correctional Institute and
RI CHARD P. | EYOUB, Attorney Ceneral, State of Loui siana,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(90- CV-4458- M)
(Decenber 6, 1994)

Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

This Court has previously affirnmed in part and vacated and
remanded in part the district court's dism ssal of Daniel Lockett's

petition for the wit of habeas of corpus. See Lockett v. Day, No.

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



91-3909 (5th Gr. June 3, 1993) (unpublished). This Court
"remanded for an evidentiary hearing to allow the [S]tate to
attenpt to present a factual basis of Lockett's guilt." Id.
Lockett pleaded gquilty while mintaining his innocence to

mansl aughter. See North Carolina v. Alford, 400 U. S. 25, 37-38, 91

S. . 160, 27 L. Ed. 2d 162 (1970) (no constitutional error by
trial court accepting a quilty plea, despite the defendant's
expressi on of innocence, when the judge has a basis to evaluate the
know ngness and voluntariness of the plea and there is a strong
factual basis for the guilty plea).

The State filed copies of +the state-court Alford-plea
transcript, the investigative reports by the Jefferson Parish
Sheriff's Ofice, transcripts of the taped interviews conducted by
the sheriff's office with Lockett and Lockett's brother, Herman
Patton, Jr., al/k/a June, and an affidavit by the state trial judge
stating that he had reviewed the police reports and evidence in
Lockett's case during pretrial conferences before taking Lockett's
Al ford plea.

At the evidentiary hearing conducted by the magi strate judge?,
the sheriff's office investigator, Bill Lunsford, testified
concerning the devel opnent of the case against Lockett for the
murder of WIllie Canpbell which |l ed to Lockett's arrest, subsequent
adm ssion, and indictnent. Canpbel | was di scovered January 26,
1986, in the densely wooded area near East C ai borne Avenue in

West wego, Louisiana. Canpbell's throat had been slashed, and his

!Counsel was appoi nted for Lockett.
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body severely beaten. A clear plastic bag was found over his head,
and packing cord or twne was wapped several tinmes around his
neck. The autopsy indicated the cause of death to be from
strangul ati on and | oss of blood and the estimated tine of death to
be around m dni ght on January 24, 1986. The cl othes found on the
body were not the clothes identified as the clothes Canpbell was
wearing when | ast seen alive. That clothing was never recovered
t hrough i nvestigation.

Canmpbell's nother and girlfriend had observed Canpbell and
Lockett together installing a windshield the day before the |ast
day Canpbell was seen alive. In a taped interview wth |aw
enforcenent, Lockett admtted that he and Canpbell burglarized an
Algiers residence in New Oleans, Louisiana. He told |aw
enforcenent officers that Canpbell becane scared after | earning two
men were | ooking for himconcerning the burglary and that Canpbel
wanted to return the stolen property. A confidential infornmant
told law enforcement officers that Lockett had nade statenents
i ndi cating that he killed Canpbel | because Canpbell wanted to turn
thensel ves into the police and Lockett, on probation, did not want
to return to jail. The two nen |ooking for Canpbell were
el imnated as suspects by | aw enforcenent.

One nonth after Canpbell's death, Lunsford interviewed
Lockett's brother, Patton,? who stated that in the early norning

hours of January 25, 1986, shortly after m dni ght, Lockett appeared

2"Patton" is spelled "Patent" in the evidentiary hearing
transcript.



at the Westwego residence of Patton and their nother. Lockett was
wearing white gloves which appeared to be covered in blood.
Lockett told Patton that he had cut hinself, but Patton did not see
any wound. Lockett requested and received fromPatton a Tupperware
container and lid, bleach, twine-type rope, and a clear plastic
bag. Lockett placed the bleach and gloves into the container and
left on foot inthe direction of the | ocation where Canpbell's body
was found, two to three blocks away fromthe residence.

Law enforcenent officers seized a bundl e of clear plastic bags
fromthe residence, and the individual bags matched t he di nensi ons
of the bag found over Canpbell's head. Upon inspection, Lockett's
nmot her coul d not | ocate her packing twine in the closet fromwhich
Patton stated he took the twne that he gave to Lockett. Law
enforcenent encountered difficulty in apprehending Lockett after
t he i ssuance of the arrest warrant. After Lockett was arrested for
second-degree nurder and after he was inforned of his rights,
Lockett told Lunsford that he had killed Canpbell, but another
person also was involved and that Lunsford would never |earn who
t hat person was. The statenent was neither reduced to witing nor
made in the presence of other officers.

The magi strate judge summari zed the evi dence presented by the
State as the recommended findings of the court and concl uded t hat
there was a factual basis for Lockett's Aford plea for
mansl aughter. Lockett filed objections to the magi strate judge's

recommendati on and bench ruling. The district court concl uded that



there was a factual basis for Lockett's plea, affirnmed the

magi strate judge's recomendati on, and di sm ssed Lockett's habeas

petition. After tinely notice of appeal, the court granted CPC
OPI NI ON

Lockett argues that the evidence was insufficient to support
a factual basis for his Aford plea. Lockett contends that the
standard of review is de novo, and the State contends that the
reviewis for clear error.

We need not decide in this case which standard of review woul d
be required because in |ight of the evidence presented by the State
at the evidentiary hearing, the evidence would be sufficient to
support a factual basis for the Alford plea even under the nore
stringent standard of review. Lockett's argunent, generalized in
scope, does not refer to the statutory elenments of nmansl aughter.
"Mansl aughter is the killing of a human being under certain
mtigating circunstances (heat of blood or sudden passion) which
prevents the crinme from being second-degree nurder." State v.

Jack, 596 So. 2d 323, 327 (La. C&. App.), wit denied, 600 So. 2d

611 (La. 1992); see also LA Rev. STAT. ANN. 14:31 (Supp. 1994)
(mansl aughter statute).® Lockett's spin on the evidence focuses
attention on the lack of physical evidence linking Lockett to
Canpbel | 's death and on the i nvestigating officer's questions about
the case, thus only |eaving a questionable confession to support

the factual basis of the plea. However, the evidence, as detailed

3Subsequent revisions of the manslaughter statute affected
puni shment and did not change the substantive elenents of the
of fense. See LA. Rev. STAT. ANN. 14: 31 (West 1986 & Supp. 1994).
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in the background portion of this opinion, includes Lockett's
adm ssion of killing Canpbell, a notive for the killing, and
Lockett, at the estimated time of death near the | ocation where the
body was found, with blood on his gloves, requesting itens simlar
to the itens found on the body. Even under de novo review, the
evi dence presented by the State is sufficient for a factual basis

to support Lockett's Alford plea. See Gegory v. Solem 774 F.2d

309, 313 (8th Gir. 1985), cert. denied, 475 U.S. 1088 (1986).

AFF| RMED.
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