UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30295
Summary Cal endar

NI CHOLAS EAGAN,
Pl aintiff,

TI MOTHY J. FALCON
Movant - Appel | ant,

ver sus

LaPLACE TOW NG | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA-91-4623-N)

(Decenper 20, 1994)

Before PCOLI TZ, Chief Judge, DAVIS and DeMOSS, Circuit Judges.
PER CURI AM *

Tinothy J. Fal con, counsel for N cholas Eagan in a Jones Act
cl ai m agai nst LaPl ace Tow ng, Inc., appeals an order of sanctions
agai nst him personally under 28 U S.C. 8§ 1927. Finding no error,

we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Eagan, an enpl oyee of LaPlace Towing, Inc., was injured in the
course of his enploynent as a deckhand on the MV ST. TAMVANY. !
Al t hough LaPlace initially nmade arrangenents to pay for Eagan's
medi cal treatnent, when Eagan's physician recommended further
di agnostic tests the conpany refused to pay, offering instead to
settle the entire claim for $250. Eagan refused the offer,
retai ned Fal con as his counsel, and filed a Jones Act claim

At trial, Falcon asked Eagan whether LaPlace ever nade a
settlenment offer. Despite defense counsel's imedi ate objection
Eagan did not wait for the court's ruling and answered the question
affirmatively. At the ensui ng bench conference Fal con defended t he
gquestion as relating to a statenent nade at the tine of injury
before attorneys had been retained. The court sustained the
obj ecti on under Fed. R Evid. 4082 and granted defendant's notion for
a mstrial because the jury had been incurably tainted. Defendant
nmoved for excessive costs and attorneys' fees. Plaintiff noved for
an in limne determ nation of the adm ssibility of the evidence in
the second trial. The court denied plaintiff's notion but granted
the defense notion and assessed costs against the plaintiff,
ordering Falcon to pay defendant's attorneys' fees totaling $1050.

Eagan settled his claimagainst LaPlace. Falcon tinely appeal ed.

At the tinme of injury Eagan was actually enpl oyed by Eckstein
Mari ne Service, LaPlace's predecessor in interest.

2The court did not refer to Rule 408 in its contenporaneous
ruling but did so inits order on |ater notions.
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Anal ysi s

Fal con first contends that the district court erred in
granting the mstrial, claimng that testinony regardi ng LaPl ace's
settlenment offer was adm ssible. W reviewthe grant of a mstri al
for abuse of discretion.? The adm ssion of evidence is also
reviewed for abuse of discretion; we nmay reverse only if the
chal l enged ruling is erroneous and affects a substantial right of
the party.*

Rul e 408 bars evidence of settlenent offers as proof of
l[iability.® The trial judge, however, retains discretion to adm't
such evidence for other purposes.® Fal con contends that the
evidence was adm ssible as an exception to Rule 408 because he
sought to introduce it to prove the bad faith elenment of Eagan's

mai nt enance and cure claimrather than to prove liability.

SUnited States v. WIllis, 6 F.3d 257 (5th Gr. 1993).

“Brunet v. United Gas Pipeline Co., 15 F.3d 500 (5th Cr.
1994) .

SFed. R Evid. 408 provides:

Conmprom se and Ofers to Conprom se. Evi dence of
(1) furnishing or offering or promsing to furnish, or
(2) accepting or offering or promsing to accept, a
val uabl e consi deration in conpronm sing or attenpting to
conpromse a claim which was disputed as to either
validity or anobunt, is not adm ssible to prove liability
for or invalidity of the claimor its anount. . . . This
rul e al so does not require exclusion when the evidence is
offered for another purpose, such as proving bias or
prejudi ce of a witness, negativing a contention of undue
delay, or proving an effort to obstruct a crimnal
i nvestigation or prosecution.

81d.; Branch v. Fidelity & Casualty Co. of N Y., 783 F.2d 1289
(5th Gr. 1986).



To obtain punitive damges and attorneys' fees on a
mai nt enance and cure claim an injured seaman nust denonstrate the
shi powner's nmintenance and cure liability, as well as an
unreasonable refusal to pay and callous indifference to the
seaman's plight.” The district court rejected Falcon's attenpt to
of fer settlenent evidence for proof of bad faith, finding proof of
bad faith for a maintenance and cure claim to be conpletely
intertwined with proof of liability such that the two issues could
not be addressed separately. The court concluded that the sole
rationale for using the evidence to prove bad faith would be that
it showed LaPl ace's awareness of its liability.

W agree with the district court that the bad faith and
liability elenments of a nmaintenance and cure claim may not be
artificially separated sinply to render the settlenent testinony
adm ssible. W therefore conclude that the court did not abuse its
discretion. The court's exercise of discretion is buttressed by
its determnation that even if the settlenent offer were being
introduced for a purpose other than to prove liability, it was
excl udabl e under Fed.R Cv.P. 403 because the danger of wunfair
prej udi ce outwei ghed its probative val ue.?®

We al so conclude that the court did not err in determning

that the testinony about the settlenent offer tainted the jury,?

'Morales v. Grijak, Inc., 829 F.2d 1355 (5th Cir. 1987).

8Wllians v. Chevron US A, Inc., 875 F.2d 501 (5th Cr
1989) .

°See Kennon v. Slipstreaner, Inc., 794 F.2d 1067 (5th Cir.

1986) (disclosure of nomnal anpbunt of settlenent prejudiced
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and that a curative instruction |ikely would not have renoved the
taint.®® W are here deferential to the judgnment of the district
j udge who necessarily occupi ed a superior vantage point to eval uate
the ef fect of the inadm ssible evidence. W accordingly concl ude
that the decision to grant a mstrial was not an abuse of the
court's discretion.

Fal con next argues that the district court erroneously inposed
on him28 U S . C. § 1927 sanctions.!'2 The inposition of sanctions
under section 1927 is reviewed for abuse of discretion.® To
support section 1927 sanctions, the district court nust find that

counsel nmultiplied proceedi ngs unreasonably and vexatiously, and in

non-settling defendant).

10See, e.g., United States v. Winpy, 531 F.2d 768 (5th Cir
1976) (reversing conviction where circunstances of case rendered
limting instruction "inescapably insufficient” thus nmaking
mstrial only proper renedy).

1See United States v. Bauman, 887 F.2d 546 (5th G r. 1989)
(upholding trial court's sua sponte declaration of mstrial because
trial judge was nost famliar with events of trial); In Re Ar
Crash Disaster Near New Ol eans, La., 764 F.2d 1084 (5th Cr. 1985)
(expl aining that judge was in better position than appelate court
to evaluate effect of inproper answer on jury); Abdi v. State of
Ga., 744 F.2d 1500 (11th Gr. 1984) (explaining that trial judge's
grant of a mstrial deserves great deference when the grounds for
a mstrial relate to jury prejudice because of trial judge's
position in observing the jurors, wtnesses and attorneys to
eval uate extent of prejudice).

1228 U.S.C. § 1927 provides in pertinent part:

Any attorney who . . . so multiplies the proceedings in
any case unreasonably and vexatiously may be required by
the court to satisfy personally the excess costs,

expenses, and attorneys' fees reasonably i ncurred because
of such conduct.

BFEDIC v. Conner, 20 F.3d 1376 (5th CGr. 1994).
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so doing acted with reckl essness, bad faith, or inproper notive.?
In the instant case, Falcon's attenpt to introduce inadm ssible
evi dence necessitated a mstrial and thus unreasonably multiplied
t he proceedi ngs. Mreover, the district court specifically found
that Falcon's attenpt to i ntroduce the settl enent evidence at trial
constituted reckl ess conduct, noting that Fal con neither identified
the evidentiary problemin the pretrial order, thus alerting court
and counsel, nor briefed the court about his contentions regarding
adm ssibility. The court expl ai ned that Fal con shoul d have sought,
before the first trial, arulinginlimne on the adm ssibility of
the evidence to avoid the risk of a tainted jury. W thus find
that the district court did not abuse its discretion in concluding
that Falcon's decision to inquire wthout forewarning about the
settlenment issue in the presence of the jury constituted reckl ess
conduct .

For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

“Manax v. McNamara, 842 F.2d 808 (5th Cir. 1988).
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