UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30285
Summary Cal endar

RAYMOND HARRI S,
Pl ai ntiff-Appellant,
VERSUS
MYRTLE NI CHOLAS, Sergeant, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(93-CVv-773-B-\R)

June 29, 1995

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Raynond Harris, an inmate at the Loui siana State Penitentiary
at Angol a, appeals the district court's dismssal of his § 1983
action for failure to exhaust adm nistrative renedies. W AFFIRM

| .

In Septenber 1993, Harris filed this action against four
prison officials, asserting various clains based on a Septenber
1992 disciplinary report, and seeking nonetary and injunctive

relief. Because Harris alleged that he had sought adm nistrative

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



review by sending two letters to the warden in Septenber and
Novenber of 1992, the nagi strate judge stayed the case for 30 days
in order for the Louisiana Departnment of Corrections to provide a
copy of the record of the adm nistrative proceedings, or to certify
that Harris had failed to exhaust his adm nistrative renedies. In
the event that Harris had not exhausted those renedies, the
magi strate judge ordered, pursuant to 42 U.S.C. 8§ 1997e(a)(1), that
the action be stayed for up to 90 days in order for Harris to do
so.

By affidavit, the general adm nistrator of the Departnent of
Public Safety and Corrections, Admnistrative Renedy Procedure
certified that Harris had not exhausted his admnistrative
remedi es. As a result of this affidavit, the magistrate judge
ordered Harris to show cause why his case should not be dism ssed
for failure to exhaust admnistrative renedies. In response,
Harris stated that he wote the warden, rather than proceedi ng by
the adnministrative procedures, because he wanted a fast result.?

Finding that Harris had failed to denonstrate a good faith
effort to exhaust his adm nistrative renedi es because he failed to
conply with the requirenents of the energency reviewrequirenents,

the magi strate judge recommended that Harris' suit be di sm ssed for

2 Prior to the show cause order, Harris initiated another
request to the warden regardi ng the Septenber 1992 incident. This
request was rejected as being untinely. Follow ng the issuance of
the show cause order, a copy of the request was filed with the
district court, and Harris indicated that the copy was filed
pursuant to the magi strate judge's original stay wherein the judge
ordered that, because Harris had not exhausted his adm nistrative
remedi es, that the case be stayed for up to 90 days in order that
he m ght exhaust his adm nistrative renedies.
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failure to exhaust his adnmnistrative renedies.? After
i ndependently reviewing the record, the district court dism ssed
Harris' action with prejudice for failure to exhaust adm ni strative
remedi es pursuant to 42 U.S.C. 81997e(a)(1).
.
Section 7 of the Gvil Rights of Institutionalized Persons Act

of 1980 provides, in part:

[I]n any action brought pursuant to section 1983 of

this title by an adult convicted of a crine

confined in any jail, prison, or other correctional

facility, the court shall, if the court believes

that such a requi renent woul d be appropriate and in

the interests of justice, continue such case for a

period of not to exceed 180 days in order to

requi re exhaustion of such plain, speedy, and

effective adm nistrative renedi es as are avail abl e.
42 U.S.C. 8§ 1997e(a)(1). Thus, district courts are given broad
discretion to require an inmate to exhaust prison adm nistrative
remedies prior to bringing a 8 1983 acti on.

Harris acknow edges that, prior to filing his action, he

failed to exhaust available adm nistrative renedies. He clains
that, because he instituted a grievance wthin 90 days of the

magi strate judge's stay order, see notes 2 and 3, supra, he

3 Originally, on Septenber 21, 1993, the magi strate judge i ssued
the 30/90 day stay order. On Cctober 22, within the 30 day peri od,

the court received the general admnistrator's affidavit wherein
the admnistrator certified that Harris had not exhausted his
adm nistrative renedies. Pursuant to the Septenber 21 order, the
stay shoul d have conti nued for another 60 days in order for Harris
to exhaust his adm nistrative renedies. On Cctober 28, however,

the magi strate i ssued her show cause order. Although this action
woul d appear to be inconsistent wth the | anguage of the 30/90 day
stay order, the general admnistrator's affidavit indicates that a
new grievance would be tinme-barred. Thus, the show cause order,

whi ch woul d appear to be premature, was appropriate and expedited
t he process.



denonstrated a good faith effort at exhausting his admnistrative
remedi es.

Al t hough Harris' untinmely grievance nay have conplied with the
magi strate's stay order, see note 3, supra, the district court was
still withinits discretionin dismssing the action. |In Marsh v.
Jones, No. 94-30458, slip op. 3941 (5th Cr. June 2, 1995), a
prisoner had filed a grievance which was rejected as being
unti nely. When she sought subsequently to initiate a § 1983
action, the district court ordered her to show cause why the suit
should not be dism ssed under 8§ 1997e. As in this case, the
prisoner's adm nistrative renedi es were tinme-barred. Thus, the 90-
day stay served no purpose and Harris' tardiness was not justified.
In Marsh, our court recognized that, even in such a situation,

a district court still has the power to dismss a
prisoner's suit under section 1997e for failure to
exhaust adm nistrative renedies.... Wt hout the
prospect of a dismssal with prejudice, a prisoner
coul d evade the exhaustion requirenent by filing no
adm ni strative grievance or by intentionally filing
an untinely one, thereby forecl osing adm nistrative
remedies and gaining access to a federal forum
W t hout exhausting admnistrative renedies....
Thus, we hold that a district court has the power
to dismss a prisoner's section 1983 suit under
section 1997e even when admnistrative relief is
ti me-barred or otherw se precl uded.
ld. at 3945 (internal cite omtted); see Arvie v. Stalder, No. 94-
30151, slip op. 3936 (5th Cir. June 2, 1995) (a state prisoner
seeking both injunctive and nonetary relief nust exhaust prison
adm ni strative procedures before filing a 8 1983 action in federal

court).



L1l
For the foregoing reasons, the judgnent of dismssal is

AFF| RMED.



