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(CA-92- 3605-N)

(March 7, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Disability claimant Bolivar Mbl ey appeals fromthe district
court's final judgnent dismssing his suit with prejudice and its
subsequent denial of his "Mdtion for Reconsideration/New Trial."
We dismiss for lack of jurisdiction Mbley's untinely appeal from
the court's final judgnent, and we affirmthe court's denial of his

postj udgnent noti on.

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



I

Bol i var Mobl ey applied for disability i nsurance benefits under
Title Il of the Social Security Act, 42 U S C § 423 (1988), and
for suppl enental security i ncone benefits based on disability under
Title XVI of the Social Security Act, 42 U . S.C. § 1381la (1988). He
claimed that he had becone disabl ed because of a heart condition,
di abetes, a stroke, and poor eyesight. The Secretary of Health and
Human Services ("the Secretary") denied his claim and Mobley
requested a hearing before an admnistrative |law judge ("ALJ").
After a hearing, at which Mbley appeared with counsel and
testified, the ALJ denied Mbley's claim finding that he was not
"disabled" as that termis defined in the Social Security Act.
When the Appeals Council of the Social Security Adm nistration's
O fice of Hearings and Appeal s deni ed Mobl ey' s request for review,
the ALJ's decision becane the final decision of the Secretary.

Mobley then filed a conplaint in district court seeking
judicial review of the Secretary's decision. See 42 U. S . C
8 405(g) (1988). The court referred Mbley's suit to a United
States magi strate judge. After filing an answer, the Secretary
moved for summary judgnent, contending that its decision was
supported by substantial evidence. In response, Mdbley filed a
"Motion for Remand in Lieu of Mdtion for Summary Judgnent."

In his notion for remand, Mbobley contended that the ALJ and
Mobl ey's counsel at the tinme of the admnistrative hearing had
failed to include in the admnistrative record certain "newy

obt ai ned" evidence, including nedical reports from exam nations
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conducted after the ALJ hearing. Mobley specifically referred to
two exam nations: one after the ALJ hearing but before the ALJ's
deci sion, and anot her shortly after the ALJ's decision. Mbley did
not include reports from these exam nations with his notion,
al though the exam nations were conducted al nost two years before
the date of Mbley's nmotion and over a year before Mbley's
conplaint.? Mobley also did not respond to the Secretary's notion
for summary judgnent.

The magi strate judge determ ned that the Secretary's deci sion
was supported by substantial evidence and recommended that the
court grant the Secretary's notion for sunmary judgnent. The
magi strate judge al so found that Mbl ey had not nade the necessary
showng to warrant a remand to the Secretary under 42 U S C
8§ 405(g) (1988).°2 Wth respect to the "new evidence" Mbley
described in his notion for remand, the magi strate judge found that
the evidence would not be material to the period for which
disability benefits had been denied. As a result, the nagistrate

j udge recommended that the court deny Mbley's notion for renmand.

1 In a nmenmorandum supporting Mbley's notion for remand, Mbley's

counsel stated: "Counsel for Plaintiff has been unable, due to circunstances
beyond his control, to obtain the records of the recent hospitalizations and
other treatnment records of Plaintiff re his first stroke and re visits to his
treating physicians, but will do so imediately and suppl enent this nmenorandum
with these records." Mobl ey' s counsel never supplenented the menorandum
however, and the magi strate i ssued his finding without their benefit. On appeal,
Mobl ey's counsel contends that he did not submt the reports before the
Magi strate i ssued his finding because the Magi strate's lawclerk lulled himinto
a "fal se sense of security" by representing that the Magi strate had a backl og of
Soci al Security cases.

2 Section 405(g) provides that the court "may at any time order
additional evidence to be taken before the Secretary, but only upon a show ng
that there is newevidence which is naterial and that there is good cause for the
failure to incorporate such evidence into the record in a prior proceeding." 42
U S C § 405(9).
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Mobl ey fil ed objections to the magi strate judge's finding and
recommendation, to which he attached copi es of the nedical reports
described in his nmotion for renmand. He al so attached nunerous
ot her nedi cal reports, sone of which were dated as | ate as ei ght een
months after the ALJ's decision denying his claim The district
court, after adopting the nmagistrate judge's finding and
recommendation as its opinion, granted the Secretary's notion for
sunmary j udgnent and deni ed Mobl ey's notion for remand.® The court
then entered judgnent in favor of the Secretary and agai nst Mobl ey,
di sm ssing Mbley's conplaint wwth prejudice on January 28, 1994.

On February 14, 1994, Mbley filed and served a "Mdtion for
Reconsi deration/New Trial of Judgnent Approving Report and
Recommendati on of U S. Magistrate Judge Herein." In his notion
Mobl ey reiterated the "new evidence" argunent contained in his
objections to the magi strate judge's finding and recomendati on.

On March 3, 1994, the court denied Mbley's notion, noting
that it was not filed within ten days from entry of judgnent as
required by Rule 59(b) of the Federal Rules of G vil Procedure,
whi ch governs notions for new trial. The court also rejected
Mobley's notion on the nerits, explaining that it remained
"convinced that the Mgistrate Judge's Report and Reconmmendati on
was correct.”

On April 29, 1994, Mobley filed a notice of appeal, in which

he stated an intention to appeal from the district court's

8 The court erroneously referred to Mobley's notion as a notion for

sunmary j udgnent.
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di sm ssal of his clainms and denial of his postjudgnent notion. On
appeal, Mbley contends that the district court should have
remanded his case to the Secretary to consider evidence devel oped
after the adm nistrative hearing but before the ALJ's decision.*
I

Mobl ey appeals from two adverse decisions: the district
court's final judgnent di smssing his conplaint with prejudice, and
the court's order denying his notion for "reconsideration/new
trial." However, Mbley has tinely appealed fromonly the latter
of the two judgnents. According to Rule 4(a)(1) of the Federa
Rul es of Appellate Procedure, a notice of appeal from a fina
judgnent to which an agency or officer of the United States is a
party nmust be filed within sixty days after entry of judgnent. The
district court entered final judgnent di sm ssing Mobley's suit with
prejudi ce on January 28, 1994, but Mbley did not file his notice
of appeal until April 29, 1994. Consequently, Mobl ey's appeal from
the court's final judgnment dism ssing his suit is untinely, and we

| ack jurisdiction over it.®

4 Mobl ey al so attenpts to "reserve" the clainms he made in the district

court: "lIn an effort not to burden the Court unnecessarily, Plaintiff-Appellant
woul d sinply reserve all of the clains aserted [sic] with the cited authorities
given in support thereof in his original brief in support of his Mtion for
Rermand whi ch brief is included in the record excerpts . . ." W do not address
the nerits of these clains because i ssues not argued in an appellant's brief on
appeal are considered waived. See United States v. Val di osera- Godi nez, 932 F. 2d
1093, 1099 (5th Gr. 1991) (holding that appellant forfeited an issue listed in
his statenent of the i ssues by not discussingit inhis brief), cert. denied,

Uus _ , 113 s . 2369, 124 L. Ed. 2d 275 (1993).

5 Had Mobl ey served his notion for "new trial/reconsideration” within

ten days after the court's final judgnent dismssing his suit with prejudice, his
appeal fromthat final judgnment woul d have been tinely. Under Rule 4(a)(4)(E)
and (F), the 60-day period woul d have started to run only after the court denied
his nmotion. See Fed. R App. P. 4(a)(4)(E) & (F) (allowing that if party nakes
either (1) notion for relief fromjudgnent under Rule 60 that is served within
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We do, however, have jurisdiction over Mbley's appeal from
the district court's denial of his "Mtion for Reconsi deration/ New
Trial of Judgnent Approving Report and Recommendation of U S
Magi strate Judge Herein." The court denied Mbley's notion on
March 3, 1994, and Mobley filed his notice of appeal on April 29,
1994, within sixty days of the court's order.

It is unclear whether Mobley intended his notion to be a
motion for newtrial under Rule 59(a), a notion to alter or anend
the court's judgnent under Rule 59(e), or a notion for relief from
the court's judgnent under Rule 60(b) of the Federal Rules of G vil
Procedure.® Under our rule in Harcon Barge,’ we construe it as a
motion for relief from judgnment under Rule 60(b) because it was

untinely under Rule 59. Rules 59(b) and (d) provide that notions

10 days after entry of judgnment or (2) tinmely notion for newtrial under Rul e 59,
then tine for appeal runs fromentry of order denying notion); see also Fed. R
Cv. P. 59(b) (requiring nmotion for newtrial to be served wthin 10 days after
entry of judgnent). Because Mbley's notion was served 11 days after the court
entered final judgnent, it did not enlarge the period for filing a tinely appea
of the underlying judgnent. See First Nationw de Bank v. Sunmer House Joi nt
Venture, 902 F.2d 1197, 1200 (5th Cr. 1990) (holding that notion for newtrial
not served within 10 days after judgnment did not enlarge tine for appeal).

6 Mobl ey' s moti on is partially denom nated a "notion for
reconsideration,” but the "Federal Rules do not recognize a “notion for
reconsi deration' in haec verba." Lavespere v. N agara Mach. & Tool Wrks, Inc.

910 F.2d 167, 173 (5th Cir. 1990). |In Lavespere, we explained that:
[A] notion so denominated, provided that it challenges the prior
judgnent on the nerits, will be treated as either a notion "to alter
or anend" under Rule 59(e) or a notion for "relief from judgnment"
under Rule 60(b). Under which Rule the motion falls turns on the
time at which the notion is served. |If the notion is served within
ten days of the rendition of judgnent, the notion falls under Rule
59(e); if it is served after that time, it falls under Rule 60(b).

Id. (footnotes omitted).

l Harcon Barge Co. v. D & GBoat Rentals, Inc., 784 F.2d 665, 667 (5th
CGr.) (en banc), cert. denied, 479 U S. 930, 107 S. . 398, 93 L. Ed. 2d 351
(1986) .
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for new trial and notions to alter or anend a judgnent shall be
served not later than ten days after entry of judgnent. The
certificate of service attached to Mbley's notion indicates that
Mobl ey' s counsel served the notion on February 14, 1994, el even
days after the court entered its final judgnent di sm ssing Mbley's
suit.® Consequently, it was not tinely under Rule 59, and we wl|l
consider it a notion for relief from judgnent under Rule 60(b).
See Harcon Barge Co., 784 F.2d at 667 (holding that notion to alter
or anend judgnent served nore than ten days after entry of judgnent
is governed by Rule 60(b)); see also First Nationw de Bank, 902
F.2d at 1200 (holding that notion for new trial not served within
ten days of judgnent is considered Rule 60(b) nmotion (citing Harcon
Barge, 784 F.2d at 667)).

W will reverse a district court's denial of a Rule 60(b)
motion only if it abused its discretion. First Nationw de Bank
902 F. 2d at 1200-01. We apply this deferential standard "to ensure
that 60(b) notions do not undermine the requirenment of a tinely
appeal ." Id. "[T]o overturn the district court's denial of [a]
Rule 60(b) notion, it is not enough that a grant of the notion
m ght have been perm ssible or warranted; rather, the decision to
deny the notion nust have been sufficiently unwarranted as to
amount to an abuse of discretion.”" Fackelman v. Bell, 564 F.2d
734, 736 (5th Gr. 1977), quoted in Lancaster v. Presley, 35 F. 3d
229, 231 (5th CGr. 1994), petition for cert. filed, = US LW
___(U.S. Jan. 9, 1995) (No. 94-7881).

See Fed. R Cv. P. 6(a) (describing rules for conmputation of tine).
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Rul e 60(b) provides that a court nay:

relieve a party . . . froma final judgnent . . . for the
follow ng reasons: (1) m stake, inadvertence, surprise,
or excusabl e neglect; (2) newy di scovered evi dence whi ch
by due diligence could not have been discovered in tinme
to nove for a new trial under Rule 59(b); (3) fraud
. . . , msrepresentation, or other msconduct of an
adverse party; (4) the judgnent is void; (5) the judgnent
has been satisfied, released, or discharged, or a prior
judgnent upon which it is based has been reversed or
ot herwi se vacated, or it is no longer equitable that the
j udgnent shoul d have prospective application; or (6) any
ot her reason justifying relief fromthe operation of the
j udgnent .

Fed. R Cv. P. 60(b). Mbley did not specify the subsection of

Rule 60(b) on which he relied to support his notion for "new
trial/reconsideration."® He sinply repeated his central objection
to the magi strate judge's finding and reconmendation (i.e., that it
did not adequately consider his newy obtained evidence) and
reasserted his argunent in support of renmand: "[ C] onsequent |y,
this case presents a classic exanple of a claimwhich, under the
cogent |aw and jurisprudence cited to this Honorable Court in the
Menor andum heretofore presented to the Court by counsel for

Plaintiff, should be remanded to the Secretary . I n ot her
words, Mobley clained relief fromthe district court's judgnent
denying his notion for remand because the judgnent was legally
erroneous. W therefore interpret Mbley's argunent in his Rule
60(b) nmotion as a claimof | egal m stake under Rule 60(b)(1). See
Chi ck Kam Choo v. Exxon Corp., 699 F.2d 693, 694-96 (5th Cr.)

(treating Rule 60(b) novant's claim that a judgnent was legally

9 Mobl ey' s notion contains no citations to the Federal Rules of G vil

Procedure or any other |egal authority.
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erroneous as a claimof |egal "m stake" under Rule 60(b)(1)), cert.
denied, 464 U S. 826, 104 S. C. 98, 78 L. Ed. 2d 103 (1983); see
also MM I lan v. Miank Fort Worth, N. A, 4 F.3d 362, 367 (5th Cr
1993) (explaining, in dicta, that clains of |legal error or m stake
"are subsuned under subsection (1)" of Rule 60(b)).

A notion for relief under Rule 60(b)(1) is "not a substitute
for the ordinary nethod of redressing judicial error))appeal.™
Alvestad v. Monsanto Co., 671 F.2d 908, 912 (5th Gr.), cert.
denied, 459 U S. 1070, 103 S. C. 489, 74 L. Ed. 2d 632 (1982).

"The novant nust show " unusual or unique circunstances justifying

such relief," and she may not use Rule 60(b) as "an avenue for
challeng[ing] . . . mstakes of law that should ordinarily be
raised by tinely appeal.'" Aucoin v. K-Mart Apparel Fashi on Corp.

943 F.2d 6, 8 (5th Cr. 1991) (quoting Pryor v. United States
Postal Service, 769 F.2d 281, 286 (5th Gr. 1985)). A party
requesting relief under Rule 60(b) nust therefore claimnore than
that the district court nade an erroneous |egal ruling. Chick Kam
Choo, 699 F.2d at 695.1°

I n Chick Kam Choo, we acknow edged that the district court's
rulings "present|[ed] issues that arguably could have been deci ded

ot herwi se on appeal ," but we affirnmed the district court's denial
of the plaintiffs' Rule 60(b) notion because the rulings "[did] not
present rulings so obviously incorrect as to constitute a

fundanental |y m sconceived ruling such as, for instance, one that

10 See generally 11 Charles A Wight & Arthur R Mller, Federa
Practice and Procedure § 2858 (1973).
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overl ooks controlling statute or case law " |d. In this case
Mobl ey cited no such controlling authority in support of his Rule
60(b) nmotion, and he has simlarly not cited to any such authority
on appeal . At best, Mbley's argunents support the concl usion that
the court could have reversed its earlier judgnent and renanded
Mobley's claim to the Secretary. We therefore hold that the
district court did not abuse its discretion when it deni ed Mbley's
Rul e 60(b) notion. See Fackel man, 564 F.2d at 736.
11

For the foregoing reasons, we DI SM SS Mbl ey' s appeal fromthe

district court's final judgnent and AFFIRM the district court's

order denyi ng Mbl ey's postjudgnent notion.
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