UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-30249
Summary Cal endar

CONOCO, I NC. ,
Pl ai ntiff-Appellee,

VERSUS

RONALD MAGEE
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

(CA-93-2111-N)
(January 13, 1995)

Before JOLLY, H GE NBOTHAM and DeMOSS, Circuit Judges.
PER CURI AM *

Conoco, Inc., filed a conplaint for declaratory judgnment in
the district court seeking a holding that it was not |liable for an
alleged injury to seaman Ronal d Magee. Magee filed an answer and
a counterclaim in which he alleged that he was injured while

wor ki ng on a Conoco tanker.

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



The district court held a prelimnary pretrial conference on
August 20, 1993, at which the attorneys for Conoco and Magee
appeared. The court ordered counsel to file and serve on opposi ng
parties their witness lists no later than 60 days before the
pretrial conference. The court set the final pretrial conference
for February 23, 1994, and the trial of the case for March 7, 1994.

Conoco notified Magee on Novenber 3, 1993, that it would
depose Magee on Decenber 9, 1993, at the office of Magee's
attorney, Charles M Hughes, Jr. On Decenber 16, Hughes filed a
motion to withdraw fromrepresentati on of Magee on the ground that
Magee had dism ssed him The district judge granted Hughes's
notion. Conoco filedits witness |ist and exhibit |ist on Decenber
23.

Conoco filed a nmotion on January 14, 1994 for summary
j udgnent . In its statenment of material facts, Conoco alleged
inter alia, that Magee had di scharged his attorney on Decenber 9,
1993, and was not present when Conoco's attorney appeared for
Magee's deposition that sanme day. Conoco also alleged that Magee
had not filed and served his wtness or exhibit lists in the tine
allowed by the district court's scheduling order. Conoco al so
contended that depositions of Magee's physicians indicated that
Magee had not been injured.

The district judge, on January 24, set Conoco's sumary
j udgnent notion for consideration on February 2, 1994. On February
17, the judge continued the hearing until March 2, on the ground

that she had "been advised that Ronald Magee has just recently



retai ned new counsel."” The judge wi shed to give Magee's unnaned
new attorney tinme to respond to Conoco's noti on.

On February 7, Conoco's attorney sent Magee a letter. He
informed Magee that he had scheduled a pretrial neeting for
February 11 at the attorney's New Ol eans office. He expl ai ned
that "[t]his is the neeting where we are to exchange exhi bits and
Pre-Trial Order inserts or stipulations.” On February 14, Conoco's
attorney sent Magee a letter indicating that he was sendi ng Magee
a copy of the pretrial order, absent any contributions from Magee.
The attorney asked Magee to sign the pretrial order and return it.

The district judge entered an order on February 28, di sm ssing
Magee's counterclaimwi th prejudice for failing to conply with the
court's orders. The judge expl ai ned:

A pre-trial conference was held on

February 23, 1994. Al t hough plaintiff's

counsel appeared at the conference, defendant

did not. Further, defendant did not attend

the face-to-face conference scheduled and

notice by plaintiff to prepare the pre-tria

order nor did defendant provide plaintiff with

hi s inserts for the pre-trial Or der.

Def endant has failed to file a witness |ist

and an exhibit list and has failed to conply

wth this Court's scheduling order. As the

Pre-Trial order was inconplete it was not

si gned.
The district judge dism ssed Conoco's original conplaint as npot
and, on March 2, 1994, entered a separate judgnent dism ssing
Magee's countercl aim

Attorneys G no Rendeiro and B. Geral d Weks noved to enrol | as
Magee's counsel of record. The district judge granted their

nmot i on.



Magee al so filed a notion, on March 11, for a rehearing or to
vacate the judgnent. Magee contended that it was a m scarri age of
justice for the district court to dismss Migee's counterclaim
whil e Magee was unrepresented by counsel. Magee alleged that
Hughes had fired himas a client in Decenber 1993, and that Hughes
had msled him by msstating the trial date as March 7, 1993.
Magee al so all eged that Hughes told Magee that Conoco's attorney
woul d seek a continuance of the trial date because Magee was
unrepresented. Magee al so all eged that he had attenpted to procure
representation in January and February 1994, but had been unable to
do so because of the rapidly approaching court-inposed deadli nes.
Attorney Weeks all eged that he had refused to enroll as counsel in
February 1994. According to Weks, when he discussed tine
constraints with the district court, the court responded that a
motion to enroll was necessary before the court would consider a
conti nuance. Magee alleged that he was unlearned in the |law, and
concl uded by cont endi ng t hat seanen enj oy speci al protection in the
judicial system Magee attached to his notion, inter alia, a
letter fromHughes and an undated, unsworn |etter to the judge from
Magee's w fe.

Conoco opposed Magee's notion. Conoco attached to its
menor andum an affidavit sworn by Hughes. Hughes swore that he had
represented WMagee. According to Hughes, Magee and his wfe
appeared at Hughes's office on Decenber 9, 1993, the date of
Magee's schedul ed deposition. The Magees fired Hughes and

departed. Magee retrieved his case file fromHughes on January 24,



1994. Conoco attached a copy of a notarized statenent signed by
Magee indicating that he had retrieved the files on January 24.

Conoco al so attached a "process verbal ," recorded by its attorney
at Hughes's office on Decenber 9. According to the attorney, he
was at Hughes's office for the schedul ed deposition. Mgee was not
t here, having di sm ssed Hughes whi | e Conoco' s attorney was en route
to Hughes's office.

The district judge deni ed Magee's post-judgnent notion. The
j udge noted Conoco's case was not stayed when Magee fired Hughes.
The judge also noted Magee's failure to appear at his pretria
conference, despite an attenpt by the court to reach him by
t el ephone. The judge noted Magee's failure to participate in the
formul ation of the pretrial order. The judge al so stated:

M. Weks, defendant's new attorney,
cont act ed t he Court about t aki ng on
defendant's representation. In fact, in
anticipation of M. Weks enrolling in the
case the Court continued the hearing on
plaintiff's notion for summary judgnent.
Nonet hel ess, counsel did not attend the Pre-
Trial Conference, despite being advised by the
Court of the time and date. Further, counsel
did not enroll until the Court had dism ssed
defendant's counterclaim Counsel may not now
assert that defendant was unaware of the
Court's deadli nes.

The judge concluded that it would be unjust to require Conoco
to relitigate its case against Mgee, thus rewarding Magee's
"dilatory behavior." Magee filed a tinely notice of appeal from
the "Final Judgnent entered on March 30, 1994," which was actually

the district court's order denying Magee's post-judgnent notion.



OPI NI ON

Conoco noves for this Court to dism ss Magee's appeal of his
post -j udgnment notion for |lack of jurisdiction. Denial of a notion
for a newtrial pursuant to FED. R Qv. P. 59(a) is not appeal abl e.
Osterberger v. Relocation Realty Serv. Corp., 921 F.2d 72, 73 (5th
Cr. 1991). To the extent that Magee sought a rehearing or new
trial in his post-judgnent notion, the denial of his notion is not
appeal abl e.

Nevert hel ess, the denial of Magee's notion for relief fromthe
judgnent properly is before this Court, to the extent that he
sought relief independent of a newtrial or rehearing. Because his
motion was filed within 10 days of the entry of judgnent, see FED.
R CGv. P. 6(a), it was a notion governed by FED. R Qv. P. 59(e).
Harcon Barge Co. v. D & G Boat Rentals, Inc., 784 F.2d 665, 667
(5th Cr.), cert. denied, 479 U. S. 930 (1986). Denial of a notion
for relief from judgnent pursuant to Rule 59(e) is appeal able.
Yourmans v. Sinon, 791 F.2d 341, 349 (5th Cr. 1986). Additionally,
Magee's notice of appeal, filed after the denial of his post-
judgnent notion, brought up the underlying dismssal of his
counterclaimfor appellate review Osterberger, 921 F.2d at 73.

Magee, who i s represented by Weks, contends that the district
court erred by dismssing his counterclaim with prejudice and
denyi ng hi s post-judgnent notion. Magee contends that the district
court shoul d not have di sm ssed t he count ercl ai mbecause he was not
represented by counsel and because the federal courts owe speci al

solicitude to the rights of seanen. Because the |egal standards



governing the dism ssal and the denial of the post-judgnent notion
are identical and the evidence supporting the denial of the notion
al so supports the dismssal, we wll discuss the denial and the
di sm ssal together.

Adistrict court may sanction a party or the party's attorney,
inter alia, "[i]f a party or party's attorney fails to obey a
scheduling or pretrial order, of if no appearance i s made on behal f
of a party at a scheduling or pretrial conference[.]" Feb. R Q.
P. 16(f). "The sane criteria developed for evaluating dismssals
for failure to prosecute under FED. R Cv. P. 41(b) are to be
applied in arule 16(f) case." Price v. Mdathery, 792 F.2d 472,
474 (5th Gr. 1986). This Court reviews a district court's Rule
16(f) dism ssal pursuant to the abuse-of-discretion standard. |d.

However, since dism ssal is a harsh sanction,

[this Court] wll affirm only if a "clear

record of delay or contumaci ous conduct by the

plaintiff" exists and "l esser sanctions woul d

not serve the best interests of justice."

Addi tional ly, nost courts affirm ng di sm ssals

have found at |east one of three aggravating

factors: (1) delay caused by plaintiff

hinmself and not his attorney; (2) actual

prejudice to the defendant; or (3) delay

caused by intentional conduct.
ld. (internal and concluding citations omtted). Cenerally, the
reviewing court will remand a case for express findings on the
efficacy of |esser sanctions when the district court neglects to
make such findings. Hor nbuckle v. Arco Gl & Gas Co., 732 F.2d
1233, 1237 (5th Gr. 1984). Additionally, this Court reviews
denials of Rule 59(e) notions pursuant to the abuse-of-discretion

st andar d. Youmans, 791 F.2d at 349.



The record does not reflect that the district judge consi dered
sanctions |less severe than a dismssal with prejudice. Magee' s
conduct was clearly sanctionable -- he failed to appear at his
deposition; failed to neet with Conoco's attorney to discuss the
pretrial order; failed to file his exhibit and witness |ists;
failed to contribute to the pretrial order; and failed to appear at
the pretrial conference. On the other hand, the district court
di sm ssed Magee's counterclaimwith prejudice just slightly nore
than two nonths after Magee dism ssed Hughes as his attorney.
Addi tionally, Hughes had infornmed Magee that Conoco woul d seek a
conti nuance, al though Hughes suggested that Magee contact Conoco's
attorney. Moreover, Mgee's efforts to prepare for trial and to
obtain representation may have been hanpered while he was at sea
duri ng Decenber and January. Magee alleges that he actively sought
representation upon his return fromsea duty.

Magee' s conduct does not cl early denonstrate such cont unmaci ous
conduct or a such "clear record of delay," see Price, 792 F.2d at
474, as would warrant dism ssal wthout consideration of other
sanctions. This Court will not affirma dismssal wth prejudice
unless the district <court expressly considered alternative
sanctions and determned that they would not be sufficient to

pronpt diligent prosecution or dismssal. Calip v. Harris County

Child Welfare Dep't, 757 F.2d 1513, 1521 (5th GCr. 1985);

Hor nbuckl e, 732 F.2d at 1237; MNeal v. Papasan, 842 F.2d 787, 793

(5th Gr. 1988). Accordingly, we VACATE the judgnent of the trial



court and remand the case for further proceedings to determ ne the

ef ficacy of |esser sanctions.
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