IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30246
Summary Cal endar

CHARLES KENNETH WALLACE,
a/ k/ a Charles Red Wil | ace,

Pl ai ntiff-Appellant,
ver sus
RI CHARD P. | EYOUB
Attorney General, and
Rl CHARD STALDER, Warden
Wade Correctional Center,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CA 94 0427 D

(Novenber 14, 1994)
Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

The district court denied Charles K Wallace habeas corpus
relief and dism ssed his petition. Willace served a notion
seeking relief fromthe judgnent within 10 days after the entry
of judgnent. Wallace's notion therefore was a notion pursuant to

FED. R Qv. P. 59(e). See Fellows v. Colonial Sav. & Loan Ass'n

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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(Inre Fellows), 19 F.3d 245, 246 (5th G r. 1994); Harcon Barge
Co. v. D & GBoat Rentals, Inc., 784 F.2d 665, 668-69 (5th
Cr.)(en banc), cert. denied, 479 U S. 930 (1986). At the
conclusion of that notion, Wallace requested, "in the alternative
a stay of the order-judgnent aforesaid according to law, and a
certificate of probable cause to issue[.]" The clerk of the
district court construed this pleading as a notice of appeal, and
the district judge granted Wal |l ace a certificate of probable
cause (CPC) for an appeal.

"This Court nust exam ne the basis of its jurisdiction, on
its owmn notion, if necessary." Msley v. Cozby, 813 F.2d 659,
660 (5th Cr. 1987). A docunent in which a woul d-be appell ant
expresses his desire to appeal only if postjudgnent relief is
denied is insufficient to serve as a notice of appeal, as it does

not ""clearly evince[] the party's intent to appeal.'" 1d. at
660-61 (citation omtted).

Wal | ace did not clearly express his desire to appeal. He
requested a CPC as an alternative to postjudgnent relief. H's
request for a CPC therefore is not an effective notice of appeal.

The district judge, however, granted Wallace a CPC during
the 30-day period during which Wall ace could have filed an
effective notice of appeal. See FED. R App. P. 4(a)(1l). In the
CPC, the district judge averred that Wallace had filed a notice
of appeal .

"Uni que circunstances"” may excuse a woul d-be appel |l ant from

n >

his failure to file a tinely notice of appeal wher e counsel
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fails to file a notice of appeal within the prescribed tinme based
on its good faith reliance on a m staken assurance or statenent

of the district court."'' Prudenti al - Bache Securities, Inc. v.

Fitch, 966 F.2d 981, 985 (5th Cr. 1992)(citation omtted). The

n >

district court nust nake an affirmative representation' or
"specific assurance' that a party's notice of appeal was proper.”
ld. (citation omtted). |In Prudential-Bache, the Court found
"uni que circunstances"” when the appellants had filed a notice of
appeal before the actual entry of an order denying postjudgnment
relief, but the appellants' copy of the order was marked
"entered" on the date they filed their notice of appeal. Id. at
985. This Court also found "unique circunstances" when a
district court inproperly treated objections to a magi strate
judge's report as a notice of appeal. Brown v. Wackenhut Corp.
No. 93-8516, slip op. at 1-2 (5th Gr. Oct. 29, 1993)
(unpubl i shed; copy attached).

Wal | ace' s case presents "uni que circunstances."” By stating
that Wallace had filed a notice of appeal and granting CPC, the
district judge excused Wallace fromfiling a tinely and effective
notice of appeal. Wallace could not have been expected to file a
notice of appeal after the district judge granted hima CPC

Al t hough the district court's action excused Wal |l ace from
filing a tinely notice of appeal, it does not nmake Wl |l ace's
constructive notice of appeal imedi ately effective. The record

does not reflect that the district court has ruled on Wall ace's

Rul e 59(e) noti on.
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A notice of appeal filed after announcenent
or entry of the judgnent but before

di sposition of [a notion under FED. R CQv. P
59(e)] is ineffective to appeal fromthe

j udgnent or order, or part thereof, specified
in the notice of appeal, until the date of
the entry of the order disposing of the | ast
such notion outstandi ng.

FED. R App. P. 4(a)(4). Accordingly, we hereby REMAND Wal | ace's
case and direct the district court to consider Wallace's Rule
59(e) notion. See Burt v. Ware, 14 F.3d 256, 260-61 (5th Cr.
1994) .



