UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit
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Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
DOM NI CK VI LLAFRANCO
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CRO3 432 F)

(Decenber 2, 1994)
Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Appel  ant was sentenced following his plea of guilty. I n
conputing his sentence the Probation Departnent considered his
prior convictions for possession of drugs and stolen property in
1980; burglary, and a 1982 conviction for possession of stolen
property. The Appellant conplains of his sentence in two respects.
We affirm

First, Appellant contends that his burglary and stolen

property convictions were rel ated and shoul d have been treated as

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



one sentence under Cuidelines § 4Al1.2(a)(2) for purposes of
determning his crimnal history category. If this is so, he
argues that the district court should have ignored his prior
burglary conviction rather than his prior stolen property
convi ction.

The addendum to the presentence report indicates that the
district court did consider the burglary and stolen property
convi ctions rel ated. The question which of the two should have
been considered and which ignored was not raised by Appellant in
the district court so we examne only for plain error using the

standards of United States v. Odano, 113 S. . 1770 (1993); and

United States v. Calverly, F.3d _ , 1994 W. 574181 (5th Cr

1994) (en banc). The Cuidelines do not address the issue of which
sent ence shoul d be consi dered (or which ignored) inthis situation,
nor have we found a case dealing with the issue. |f, therefore, it
be error to do as the district court did (which we do not decide)
that error could not have been plain under dano and Calverly.

Next, Appellant contends that, regardl ess which of the stol en
property or burglary convictions is used, his drug conviction and
both the burglary and stolen property convictions are related
because they were part of a common schene or plan to support his
drug habit, and they were consolidated for trial and sentencing.
This argunent |acks nerit.

Rel at edness within the neaning of § 4Al1.2(a)(2) requires nore

than nere simlarity of crinmes. United States v. Ford, 996 F.2d

83, 86 (5th Cir. 1993), cert. denied, 114 S. . 704 (1994); United




States v. Garcia, 962 F.2d 479, (5th Cr.) cert. denied, 113 S. C

293 (1992); United States v. Cain, 10 F.3d 261, 262-63 (5th Gr.

1993). Crinmes are not related sinply because they are tenporally
or geographically like. Garcia, 962 F.2d at 482. Even a series of
drug sales were found to be unrel ated, separate transactions which
were notivated by conveni ence or experience, not by a common pl an
or schene. Ford, 996 F.2d at 86.

Appellant's second contention that the cases are related
because they were consolidated for trial and sentenci ng, woul d have
had nerit if the district court had not already excluded the 1980
stolen property conviction in conputing Appellant's crimnal
hi story category. Appellant has not established that it was plain
error for the district court to exclude that conviction rather than
the burglary conviction.

AFF| RMED.



