IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30241
Conf er ence Cal endar

UNI TED STATES OF AMERI CA

Pl ai ntiff-Appellee,
ver sus
JAMES DUKE LEAR
a/ k/ a Janmes Robi n Bond,
alk/la Mchel Glbert Guillory,
a/ k/ a Charl es Robert Del aney,
a/ k/ a Robert Janes Abadi e,
a/k/a Larry John Schm ||,
a/k/a Richard T. N ckl aus,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. CR 93-295 "F" (5)
) (Novenber 15, 1994)
Before JONES, DUHE, and PARKER, Circuit Judges.
PER CURI AM *
Janes Duke Lear argues that the district court m sapplied

the federal sentencing guidelines by failing to use the step-by-

st ep net hodol ogy announced in United States v. Lanbert, 984 F.2d

658, 663 (5th Gr. 1993) (en banc), to justify its upward
departure at sentencing. Because Lear did not object to the

district court's failure to explain its nethod of cal culating the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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extent of the upward departure, this Court's reviewis for plain
error. United States v. Rodriguez, 15 F.3d 408, 414 (5th Cr.
1994) .

Lear had 29 crimnal history points, nore than tw ce the
poi nts necessary for a defendant to be sentenced in the highest
crimnal history category. Under these circunstances, the
district court's nineteen-nonth upward departure was not plainly

erroneous. See United States v. Chappell, 6 F.3d 1095, 1101-02

and n. 27 (5th CGr. 1993) (17-nonth upward departure based on
crimnal history score of 25), cert. denied, 114 S. C. 1232 and

114 S. C. 1235 (1994); United States v. lLaury, 985 F.2d 1293,

1299, 1310-11 (5th Gr. 1993) (25-nmonth upward departure based on
crimnal history score of 20 and the defendant's "constant
recidi vismand di spl ayi ng of violent behavior").

AFFI RVED.



