IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30224
Summary Cal endar

M NETTE M G RAUD,
Pl ai ntiff-Appellant,

ver sus

HEALTHTRUST, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-93-1914-M5))

( Sept enber 8, 1994)

Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.
Per curi ant:

Appellant, Mnette M Graud (Graud) nade a claimunder her
ERI SA benefit plan for reinbursenent for the expense of Rogaine,
which was prescribed to her husband for cosnetic reasons.
Heal t hTrust denied the claim and Graud filed suit. The tria
court granted summary judgnent for HealthTrust, finding that
Graud's plan covered only those drugs prescribed to treat defects

or illness. W affirm

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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STANDARD CF REVI EW

W review a district court's ruling on notion for sunmary
j udgnent de novo, applying the sane standards as those that govern
the district court's determ nation. Lodge Hall Misic, Inc. v. Waco
Wangler Cub, Inc., 831 F.2d 77, 79 (5th Cr. 1987). Summary
j udgnment nust be granted if the court determnes that there is no
genui ne issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law FeED.R CQv.P., 56(c).

FACTS

The parties stipulated that there were no genui ne issues of
material fact; the only remaining i ssues were i ssues of law. Both
parties filed notions for summary judgnent.

Graud was enrolled in HealthTrust's enpl oyee benefit plan
known as "Fl exi bl e Spendi ng Accounts" at all tinmes relevant to this
suit. Graud made a tinely claimfor reinbursenment of $445.53 for
the cost of Rogai ne, which had been prescribed for her husband to
reverse hair |oss caused by nmale pattern baldness. M. Graud's
hair loss was not the result of any di sease or defect, nor did it
inpact his health in any way. Al t hough Rogai ne can be used to
treat certain nedical problenms, M. Graud' s physician prescribed
this Rogaine for cosnetic purposes.

ANALYSI S
The question before us i s whether the | anguage of Heal thTrust's
ERI SA summary pl an description was anbi guous concerni ng coverage
for prescription drugs which are prescribed for cosnetic purposes.

G raud points out that in the event we find the plan anbi guous, any



anbi guity nmust resolved in her favor. Hansen v. Continental Ins.
Co., 940 F.2d 971 (5th Cr. 1991).

The sunmmary plan incorporates Internal Revenue Service (IRS)
Publication 502 to explain what nedical care expenses are
rei mbur sabl e. Publication 502 is entitled "Mdical and Dental
Expenses” and begins with an introduction that states, "This
publication explains howto claima deduction for your nedical and
dental expenses."

Medi cal care expenses are defined as

...anmounts paid for the diagnosis, cure, treatnent, or

prevention of disease, and for treatnments affecting any
part or function of the body. The expenses nust be to

alleviate or prevent a physical defect or illness.
Expenses for solely cosnetic reasons generally are not
expenses for nedical care. Al so, expenses that are

nmerely beneficial to one's general health (for exanple,
vacations) are not expenses for nedical care.

Later in the publication, Medicines are defined:
You can include in nedical expenses anounts you pay for
prescri bed nedi ci nes and drugs. A prescribed drug is one
whi ch requires a prescription by a doctor for its use by
an i ndi vi dual .

G raud contends that the definition of nmedicines is anbi guous
and could reasonably be read to include any prescription drug
whet her prescribed for nmedical or cosnetic purposes. W disagree.
Publ ication 502 specifically states that it concerns nedical
expenses, which it defines to exclude cosnetic treatnents. I n
fact, the very paragraph relied on by Graud limts the inclusion
of nedicines to "nedical expenses."

The Summary Pl an Description nust be read as a whole. It would

be error to attend only to one paragraph, page, or portion of the



summary. Hansen v. Continental I|nsurance Co., 940 F.2d 971 (5th
Cr. 1991). Taken as a whole, the plan clearly covers only
prescribed drugs that treat defects or illness, and not those
prescribed solely for cosnetic reasons.

The trial court's grant of sunmary judgnment to Heal thTrust is

AFFI RVED.



